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Affirmative action for kindergartners
By Harry Hutchison

As the Supreme Court’s October term beckons, it is worth 
noting that the justices have accepted an important case, 
Schuette v. Coalition to Defend Affirmative Action.

This case pits defenders of a Michigan constitutional 
amendment designed to prevent racial preferences against 
those who wish to protect such preferences. Passed with 
overwhelming support by the voters of Michigan in 2006, the 
Michigan Civil Rights Initiative would prohibit both discrimi-
nation and preferential treatment on the basis of race or sex in 
public university admissions.

Proponents of this initiative point to verified evidence 
showing that admissions based on merit, rather than race, im-
prove educational outcomes when measured by the number of 
minority students who graduate both on time and with degrees 
in demanding fields.

Opponents argue that experience shows that the enroll-
ment of minorities, particularly at elite schools, tends to suffer 
in the absence of preferences.

From a policy perspective, this debate comes down to the 
question of whether the nation wants more minority graduates 
in STEM fields — consistent with the outcome of California’s 
Proposition 209 — or simply more minority enrollees. Much 
of the current debate over which policy choice ought to be 
implemented centers on the admissions practices at the Uni-
versity of Michigan, which sees itself as an elite institution.

At the same time, some 40 miles away from Ann Arbor, 
the residents of Detroit must deal with a public school system 
that, aside from a few bright spots, affirmatively diminishes 
the economic and social prospects of children.

As researchers at Johns Hopkins University have shown, 
Detroit high schools are part of a universe of 2,000 highly 
deficient secondary schools in the country that serve large 
numbers of minority students.

In fact, 38 percent of all African-American students and 
33 percent of all Latino students in the country attend these 
dropout factories. These schools produce 81 percent of all 
Native American dropouts, 73 percent of all African-American 
dropouts and 66 percent of all Hispanic dropouts.

Predictably, America’s failure to solve the problem of un-
derperforming elementary and secondary schools means that 
hundreds of thousands of minority students, who could meet 
color-blind admission standards at elite schools, are not even 
in the ball game.

It is doubtful, however, that either preferential admissions 
or the nation’s current examination of such admissions can 
overturn these hard facts.

Rather than addressing the deficiencies of schools that 
place the lives of thousands at risk and contribute to rising 
income inequality, it appears that the future of disadvantaged 
students as a whole, and the present concerns of parents, re-

main buried from view.
Politicians and overheated commentators distract us with 

their focus on whether a few more minority students will be 
admitted to, but not necessarily graduate from, elite universi-
ties.

Cynically, the persistence of this outcome may serve as a 
full-employment, reputation enhancing opportunity for law-
yers, advocates and university admissions officers.

At the same time, the advantages of dismantling failing 
schools and school districts, the benefits of firing underper-
forming teachers and the necessity of providing expanded 
school choice remain unexamined while the politicians of both 
parties take advantage of this unseemly situation by leveling 
charges and countercharges and offer affirmative action in 
university admissions as a panacea for failing public schools.

Given this state of affairs and driven to achieve a dis-
tinctly different future, one that bears little resemblance to the 
past, African-Americans, Latinos and indeed all Americans 
must, without malice or bitterness, pursue an enduring form of 
jurisprudence that places the education of the disadvantaged 
among us at the center of our focus while condemning the 
nation’s disproportionate focus on elite education to history’s 
dustbin.

Although the debate over racial preferences at elite public 
universities may be important as a constitutional matter, it is 
time to pursue affirmative action for kindergartners.

Rather than continue to allow the lawyers, the activists 
and the politicians to profit from America’s commitment to 
inaction and human misery, let’s address school failure now.

Harry Hutchison, a University of Michigan graduate, is a pro-
fessor of law at George Mason University School of Law and 
a member of the Board of Scholars at the Mackinac Center for 
Public Policy. (letters@detroitnews.com)
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Teaching children correctly, from a young age, is better than of-
fering race-based affirmative action later, Hutchison writes.


