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STATE OF MICHIGAN CASE ID Public
REGISTER 23-000120-MB 2/6/2024
COURT OF CLAIMS OF 8:31:17 AM
ACTIONS CI/COC/MI Page: 1 of 5
CASE
Judicial Officer Date Filed Adjudication Status

GLEICHER, ELIZABETH

PARTICIPANTS

8/25/23 ORDER ENTERED 12/21/23

ASSOCIATED BUILDERS AND CONTRACTORS OF MICHIGAN
ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, INC.
ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED
SENATOR EDWARD MCBROOM IN HIS OFFICIAL CAPACITY
ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED
REPRESENTATIVE DALE ZORN IN HIS OFFICIAL CAPACITY

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

PLAINTIFF 1

PLAINTIFF 2

PLAINTIFF 3

PLAINTIFF 4

PLAINTIFF 5 DAVIES, RODNEY
PLAINTIFF 6 DAVIES, KIMBERLEY
PLAINTIFF 7 PYLE, OWEN
PLAINTIFF 8 LUBAWAY, WILLIAM
PLAINTIFF 9 CARTER, BARBARA
PLAINTIFF 10 VANDERKLOK, ROSS

DEFENDANT 1

ATTY: PATRICK J. WRIGHT # 54052 PRIMARY RETAINED

TREASURER OF MICHIGAN, RACHAEL EUBANKS, IN HER OFFICIAL CAPACITY

ATTY: DAVID WENTLAND THOMPSON # 75356 PRIMARY RETAINED

RECEIVABLES/PAYMENTS

PTF 1 ASSOCIATED BUILDERS AND
CONTRACTORS OF MICHIGAN

DEF 1 TREASURER OF MICHIGAN, RACHAEL
EUBANKS, IN HER OFF

CHRONOLOGICAL LIST OF ACTIVITIES

Activity Date
8/25/23 WRIT

PTF 1

004

Assessed
$220.00

Assessed
$20.00

Activity

Paid/Adjusted
$220.00

Paid/Adjusted
$0.00

$175.00

CLOSED 12/21/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

FILED: 8/25/23

Balance
$0.00
Balance
$20.00
User Entry Date
amd 8/29/23
kj 8/30/23




STATE OF MICHIGAN

COURT OF CLAIMS OF

REGISTER

ACTIONS

CASE ID
23-000120-MB

C/COoC/MI

Public
2/6/2024
8:31:17 AM
Page: 2 of 5

Activity Date

8/25/23
8/25/23
8/25/23
8/25/23

8/29/23

8/30/23

8/31/23

9/14/23
9/14/23

9/19/23
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Activity
PTF 2
PTF 3
PTF 4
PTF 5
PTF 6
PTF 7
PTF 8
PTF 9
PTF 10
DEF 1
JUDICIAL OFFICER ASSIGNED TO GLEICHER, ELIZABETH L. 30369
RECEIVABLE ELECTRONIC FILING SYSTEM FEE
RECEIVABLE FILING FEE
EX PARTE MOTION WITH BRIEF

PTF 1
PTF 2

PTF 3

PTF 4

PTF 5

PTF 6

PTF 7

PTF 8

PTF 9

PTF 10

CERTIFICATE OF SERVICE

DEF 1

PAYMENT

RECEIPT NUMBER: COC-LAN.0007169

METHOD: ELECTRONIC FUND TRANSFER $175.00
Bundle: TEMP-ZXKLMKHW-35742644

APPEARANCE APPEARANCE AND NOTICE OF APPEARANCE WITH
PROOF OF SERVICE

DEF 1
STATUS CONFERENCE VIA ZOOM
ORDER FOR ZOOM STATUS CONFERENCE

PROPOSED STIPULATED ORDER
PTF 1
PTF 2
PTF 3
PTF 4
PTF 5
PTF 6
PTF 7

$25.00
$150.00

$175.00

SET 9/18/23 3:00 P

User

Entry Date

amd 8/29/23
amd 8/29/23
amd 8/29/23

amd 8/29/23
amd 8/29/23

amd 8/29/23

kj 8/30/23

i 9/1/23

Kj 9/14/23

i 9/14/23
Kj 9/14/23

Kj 9/20/23




STATE OF MICHIGAN

COURT OF CLAIMS

REGISTER
OF
ACTIONS

CASE ID
23-000120-MB

C/coC/MI

Public
2/6/2024
8:31:17 AM
Page: 3 0of 5

Activity Date

9/21/23

9/25/23
10/2/23

10/2/23
10/17/23

10/17/23
10/17/23

10/18/23

10/19/23
11/6/23

PTF 8
PTF 9
PTF 10
DEF 1
ORDER

ORDER DENYING PLAINTIFF'S EX PARTE MOTION TO SHOW CAUSE
MOTION FOR SUMMARY DISPOSITION IN LIEU OF ANSWER TO

COMPLAIUINT
DEF 1

RECEIVABLE MOTION FEE

MOTION - CROSS-MOTION FOR SUMMARY DISPOSITION

PTF 1
PTF 2

PTF 3

PTF 4

PTF 5

PTF 6

PTF 7

PTF 8

PTF 9

PTF 10

RECEIVABLE MOTION FEE
PAYMENT

RECEIPT NUMBER: COC-LAN.0007296

Activity

METHOD: ELECTRONIC FUND TRANSFER $20.00

Bundle: 23-000120-MB-37037239
PROPOSED STIPULATED ORDER
PTF 1

PTF 2

PTF 3

PTF 4

PTF 5

PTF 6

PTF 7

PTF 8

PTF 9

PTF 10

DEF 1

ORDER

RESPONSE TO PLAINTIFFS’ 10/17/2023 CROSS-MOTION FOR SUMMARY
DISPOSITION AND IN SUPPORT OF 10/02/2023 MOTION FOR SUMMARY

DISPOSITION
DEF 1

006

$20.00

$20.00
$20.00

$20.00
$20.00

User

Entry Date

Ki 9/21/23
ki 9/25/23

ki 9/25/23
amd 10/3/23

amd 10/3/23

ki 10/17/23
ki 10/17/23

ki 10/17/23
ki 10/17/23

ki 10/18/23

ki 10/19/23
Kj 11/7/23




STATE OF MICHIGAN CASE ID
REGISTER 23-000120-MB
COURT OF CLAIMS OF
ACTIONS CICOC/MI

Public
2/6/2024

8:31:17 AM
Page: 4 of 5

Activity Date Activity User
11/16/23 REPLY BRIEF IN OPPOSITION TO DEFENDANT’'S MOTION FOR

SUMMARY DISPOSITION IN SUPPORT OF ITS CROSS-MOTION FOR
SUMMARY DISPOSITION

PTF 1
PTF 2
PTF 3
PTF 4
PTF 5
PTF 6
PTF 7
PTF 8
PTF 9
PTF 10

12/21/23 OPINION AND ORDER GRANTING DEFENDANT’S MOTION FOR

SUMMARY DISPOSITION AND DENYING PLAINTIFFS’ COUNTERMOTION
FOR SUMMARY DISPOSITION AND MOTION FOR A SHOW-CAUSE
ORDER

DEF 1

12/21/23 CLOSE CASE STATUS

1/11/24

1/11/24
1/11/24

1/16/24

1/23/24

CLAIM OF APPEAL - NOTICE OF APPEAL $25.00

PTF 1

PTF 2

PTF 3

PTF 4

PTF 5

PTF 6

PTF 7

PTF 8

PTF 9

PTF 10

RECEIVABLE APPEALS FEE $25.00
PAYMENT $25.00
RECEIPT NUMBER: COC-LAN.0007451

METHOD: ELECTRONIC FUND TRANSFER $25.00
Bundle: 23-000120-MB-39491014
APPEARANCE AND NOTICE OF APPEARANCE
DEF 1

NOTICE OF BYPASS APPLICATION

PTF 1

PTF 2

PTF 3

PTF 4

PTF 5

PTF 6

PTF 7

007

ki

ki

ki
ki

Kj
Kj

Ki

ki

Entry Date
11/17/23

12/21/23

12/27123

1/11/24
1/11/24

1/11/24
1/11/24

1/17/24

1/23/24




STATE OF MICHIGAN CASE ID Public
REGISTER 23-000120-MB 21612024

COURT OF CLAIMS OF 8:31:17 AM
ACTIONS CI/COC/MI Page: 5 of 5

Activity User Entry Date

Activity Date
PTF 8

PTF 9
PTF 10
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STATE OF MICHIGAN
COURT OF CLAIMS

Associated Builders and Contractors of

Michigan, National Federation of Case No.: 23- -MB
Independent Business, Inc., Senator Edward
McBroom in his official capacity,
Representative Dale Zorn in his official
capacity, Rodney Davies, Kimberley Davies,
Owen Pyle, William Lubaway, Barbara
Carter, and Ross VanderKlok,

Hon.

Plaintiffs, Complaint and Ex Parte Motion

V.

Treasurer of Michigan, Rachael Eubanks, in
her official capacity

Defendant.

Patrick J. Wright (P54052)

Derk A. Wilcox (P66177)
Stephen A. Delie (P80209)
Mackinac Center Legal Foundation
Attorneys for Plaintiffs

140 West Main Street

Midland, MI 48640

(989) 631-0900 — voice

(989) 631-0964 — fax

PLAINTIFFS’ COMPLAINT AND EX PARTE MOTION TO SHOW CAUSE UNDER
MCR 3.305(C) AND FOR EXPEDITED DECLARATORY RELIEF UNDER MCR
2.605(D)

***DECISION REQUESTED BY DECEMBER 15, 2023***

There is no other pending or resolved civil action arising out of the same transaction or
occurrence alleged in the complaint.
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NOW COMES Plaintiffs, Associated Builders and Contractors of Michigan, National
Federation of Independent Business, Inc., Senator Edward McBroom in his official capacity,
Representative Dale Zorn in his official capacity, and Rodney Davies, Kimberly Davies, Owen
Pyle, William Lubaway, Barbara Carter, and Ross VanderKlok, who file this ex parte Motion for
Show Cause under MCR 3.305(C) as contained in this Complaint, filed simultaneously with this
motion. Because of the time constraints posed by this matter in light of its impact on the State’s
approximately 5 million taxpayers, Plaintiffs request that this Court issue a ruling on September
22, 2023. In support, Plaintiffs state as follows:

INTRODUCTION

Plaintiffs ask this Court to declare that the State of Michigan income tax rate for the 2024
tax year is capped at 4.05%, and to issue a writ of mandamus requiring Defendant to apply that
rate. This declaration would be contrary to Attorney General Opinion No. 7320 (March 23, 2023),
Exhibit 1, wherein the Attorney General opined the 2024 income tax rate would be 4.25%, after a
one-year reduction to 4.05%.

PARTIES, JURISDICTION, AND VENUE
1. Plaintiff, Associated Builders and Contractors of Michigan (“ABC”), is a Michigan

nonprofit incorporated trade association headquartered in Ingham County, Michigan.

2. ABC is a trade association representing more than 900 construction and construction-
related firms throughout the State of Michigan and in bordering states. ABC’s members
include both taxpaying corporate entities and individual taxpayers. ABC employer
members employ a combined workforce of more than 30,000 individuals. ABC regularly
engages in the lobbying of legislatures in an effort to promote its members’ priorities.

3. Plaintiff, National Federation of Independent Business, Inc. (NFIB) is the nation’s leading
small business association. NFIB’s mission is to promote and protect the right of its

1
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10.

11.

12.

members to own, operate, and grow their business. NFIB represents the interests of its
members in Washington D.C. and all 50 state capitals.

NFIB’s membership spans the spectrum of business operations, ranging from sole
proprietor enterprises to firms with hundreds of employees. NFIB represents over 287,000
businesses nationwide and nearly 10,000 Michigan businesses. NFIB’s members account
for approximately 2,000,000 of the nation’s jobs and the average NFIB member employs
just over 7 employees.

Plaintiff, Edward McBroom, is an elected Senator of the State of Michigan.

Plaintiff, Dale Zorn, is an elected Representative of the State of Michigan.

Plaintiff, Rodney Davies, is a natural person and resident and citizen of the State of
Michigan, County of Oakland.

Plaintiff, Kimberley Davies, is a natural person and resident and citizen of the State
of Michigan, County of Oakland.

Plaintiff, Owen Pyle, is a natural person and resident and citizen of the State of Michigan,
County of Kent.

Plaintiff, William Lubaway, is a natural person and resident and citizen of the State of
Michigan, County of Oakland.

Plaintiff, Barbara Carter, is a natural person and resident and citizen of the State of
Michigan, County of Oakland.

Plaintiff, Ross VanderKlok, is a natural person and resident and citizen of the State of

Michigan, County of Kent.
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13. Defendant, State of Michigan Treasurer Rachael Eubanks, heads Michigan’s Department

of Treasury, one of the 20 principal executive departments in Michigan. Const 1963, art

5,§2; MCL 16.175.

14. Venue and subject-matter jurisdiction are proper in the Court of Claims pursuant to MCL

600.6419.

BACKGROUND ON MCL 206.51(1)(c)

15. The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.

16. 2015 PA 180 was passed and became effective in 2015.

17. Regarding the income tax rate, 2015 PA 180 stated and codified at MCL 206.51(1)(a)-(c):

(1) For receiving, earning, or otherwise acquiring income from any source whatsoever,
there is levied and imposed under this part upon the taxable income of every person
other than a corporation a tax at the following rates in the following circumstances:

(a)
(b)

(©)

On and after October 1, 2007 and before October 1, 2012, 4.35%.

Except as otherwise provided under subdivision (c), on and after October 1,
2012, 4.25%.

For each tax year beginning on and after January 1, 2023, if the percentage
increase in the total general fund/general purpose revenue from the immediately
preceding fiscal year is greater than the inflation rate for the same period and
the inflation rate is positive, then the current rate shall be reduced by an
amount determined by multiplying that rate by a fraction, the numerator of
which is the difference between the total general fund/general purpose revenue
from the immediately preceding state fiscal year and the capped general
fund/general purpose revenue and the denominator of which is the total revenue
collected from this part in the immediately preceding state fiscal year. For
purposes of this subdivision only, the state treasurer, the director of the senate
fiscal agency, and the director of the house fiscal agency shall determine
whether the total revenue distributed to general fund/general purpose revenue
has increased as required under this subdivision based on the comprehensive
annual financial report prepared and published by the department of
technology, management, and budget in accordance with section 23 of article
IX of the state constitution of 1963. The state treasurer, the director of the senate
fiscal agency, and the director of the house fiscal agency shall make the
determination under this subdivision no later than the date of the January 2023
revenue estimating conference conducted pursuant to sections 367a through
367f of the management and budget act, 1984 PA 431, MCL 18.1367a to

3
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18.1367f, and the date of each January revenue estimating conference
conducted each year thereafter. . . .

Exhibit 2 (emphasis added).
18. Subsequent amendments to MCL 206.51 did not change the above language. See 2016 PA
266; 2018 PA 588; and 2020 PA 75.
19. 2023 PA 4 also will not change that language when it becomes effective.
20. At the time 2015 PA 180 was adopted, it was clear that the income tax reduction was
intended to apply on an ongoing basis. House Fiscal Agency’s analysis of 2015 PA 180
stated:

Senate Bill 414

The income tax rate reduction trigger created by this bill would reduce state
GF/GP revenues in years in which prior-year GF/GP revenue growth exceeds
the rate of inflation beginning with FY 2022-23, assuming GF/GP revenues
were above the adjusted FY 2020- 21 level. Those revenue reductions would
continue in subsequent years.

The frequency and magnitude of such revenue reductions would depend on
future levels of inflation and economic growth, as well as potential non-
economic factors affecting state revenues. (An example of such a non-economic
factor is the increase in capital gain and dividend income tax revenue associated
with the fiscal cliff in tax year 2011. While this one-time revenue increase was
largely offset the following year, the trigger mechanism would have resulted in
a permanent reduction in the income tax rate.)

Exhibit 3, House Fiscal Analysis, Legislative Analysis: “Road-Funding Package —
Preliminary Analysis” at 4 (November 3, 2015) (emphasis added). House Fiscal’s
November 16, 2015 “Road Funding Package — Enacted Analysis” said the same thing
word for word. Exhibit 4 at p. 5. Plaintiff Zorn was serving as a state Senator at the time,
and Plaintiff McBroom was serving as a State Representative at the time.

21. That interpretation is consistent with how MCL 206.51(1)(c) was being interpreted prior

to the Attorney General issuing her opinion on this matter.
4
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22.

23

24.

25.

26.

27.

In its preparatory document for the January 11, 2023 Consensus Revenue Estimating
Conference (“CREC”), the Senate Fiscal Agency indicated that it was likely that the MCL
206.51(1)(c) formula would lead to a permanent income-tax-rate reduction from 4.25% to
around 4.05%: “Because preliminary GF/GP revenue is forecasted to increase in FY 2021-
22 by an amount greater than 1.425 times the rate of inflation, Public Act 180 of 2015 is

predicted to require a permanent reduction in the IIT rate.” Exhibit 5 at p. 29 (emphasis

added).

. In its preparatory document for the January 11, 2023 Consensus Revenue Estimating

Conference (“CREC”), the House Fiscal Agency indicated that it was likely that the MCL
206.51(1)(c) formula would lead to an income-tax-rate reduction from 4.25% to around
4.05%. Exhibit 6 at p. 14.

As there was some debate whether such a rate cut would be permanent, on March 22,
2023, Defendant Eubanks sought an opinion from the Attorney General. Exhibit 7.

The next day, March 23, 2023, Attorney General Nessel issued Attorney General Opinion
No. 7320. Exhibit 1.

On March 29, 2023, after the closing of the 2021-22 fiscal year via the issuance of the
State of Michigan Annual Comprehensive Financial Reports (sometimes known as
SOMACEFR or ACFR), Defendant Eubanks announced the reduction of the 2023 income
tax rate from 4.25% to 4.05% “for one year.” Exhibit 8.

On March 30, 2023, Defendant Eubanks issued a Taxpayer Notice again indicating that
the 2023 income tax rate would be 4.05%, and indicating that new tax tables would not
be issued:

Treasury’s withholding rate tables for the 2023 tax year will not be updated
to accommodate the revised rate. Individuals and fiduciaries with questions

5



about the effect of the rate change on the amount of tax being withheld from
their income should contact their employer or administrator directly.

Exhibit 9.

DECLARATORY RELIEF IS NECESSARY TO ENSURE THE LEGISLATURE CAN
PREPARE AND MAINTAIN AN ACCURATE BUDGET

28. Const 1963, art 4, § 31 states:

The general appropriation bills for the succeeding fiscal period covering
items set forth in the budget shall be passed or rejected in either house of the
legislature before that house passes any appropriation bill for items not in the
budget except bills supplementing appropriations for the current fiscal year's
operation. Any bill requiring an appropriation to carry out its purpose shall be
considered an appropriation bill. One of the general appropriation bills as
passed by the legislature shall contain an itemized statement of estimated
revenue by major source in each operating fund for the ensuing fiscal period,
the total of which shall not be less than the total of all appropriations made from
each fund in the general appropriation bills as passed.

29. The Notice to the Address of the People related to Const 1963, art 4, § 31 stated:
This is a new section designed to accomplish two major purposes:
1. To focus legislative attention on the general appropriation bills or
bills to the exclusion of any other appropriation bills, except those

supplementing appropriations for the current year’s operation.

2. To require the legislature (as well as the governor by subsequent
provision) to set forth by major items its own best estimates of revenue.

The legislature frequently differs from the executive estimates of revenue. It is
proper to require that such differences as exist be specifically set forth for public
understanding and future judgement as to the validity of each.
Exhibit 10, 2 Official Record, Constitutional Convention 1961, p. 3375.
30. Michigan’s fiscal year runs from October 1 to September 30. MCL 18.1491.
31. Const 1963 art 5, § 20 provides a mechanism by which the Governor and Legislature shall

reduce expenditures in the event they do not reflect the actual revenue assumptions that

existed during the appropriations process:
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No appropriation shall be a mandate to spend. The governor, with the approval of
the appropriating committees of the house and senate, shall reduce expenditures
authorized by appropriations whenever it appears that actual revenues for a fiscal
period will fall below the revenue estimates on which appropriations for that period
were based. Reductions in expenditures shall be made in accordance with procedures
prescribed by law. The governor may not reduce expenditures of the legislative and
judicial branches or from funds constitutionally dedicated for specific purposes.

32. According to the House Fiscal Agency’s January 2019 “A Legislator’s Guide to
Michigan’s Budget Process,” Exhibit 11 at p. 8 Figure 1,' the major steps in the budget

process are:

a. First revenue estimating conference in the second week of January. See also MCL
18.1367b.

b. Governor presents budget recommendation (“Early February”). See also 1963
Const, art 5, § 18.

c. Budget legislation introduced and debated (February to May).

d. Second revenue estimating conference in third week of May. See also MCL
18.1367b.

e. Passage of budget. See also MCL 18.1365 (“the legislature shall pass and present
general appropriation bills for the upcoming fiscal year to the governor on or before
July 1.”)

33. On May 16, 2023, the Senate Fiscal Agency published its “Michigan Economic Outlook

and Budget Review FY 2022-23, FY 2023-24, and FY 2024-25.” Exhibit 12.> It stated:

Based on the FY 2021-22 Annual Comprehensive Financial Report, the
[individual income tax] rate for tax year 2023 is 4.05%, which will reduce
General Fund revenue by $527.6 million in FY 2022-23 and $186.6 million in
FY 2023-24. Based on an opinion from the Attorney General, the rate
reduction i1s a temporary rate reduction for tax year 2023, although the
reduction will affect both FY 2022-23 and 2023-24.

! Available at: https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf
2 Available At:
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookMay23.pdf
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https://www.house.mi.gov/hfa/PDF/Alpha/approps_process_report.pdf
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/EconomicOutlookMay23.pdf

34.

35.

36.

37.

38.

39.

Id. atp. 36. This permanence question was directly contrary to the Senate Fiscal Agency’s
earlier opinion in preparation for the January 11, 2023 Consensus Revenue Estimating
Conference (“CREC”).

On May 19, 2023, the Senate Fiscal Agency indicated to Senate members that the income
tax rate cut was for tax year 2023 only due to Attorney General Opinion No. 7320 (March
23, 2023): “Income tax reduction (ie, trigger) - 4/10/23: AG opinion 1-year impact.” [sic]
Exhibit 13.3

The income tax year runs on a calendar basis. MCL 206.24.

In 2020, $9,424,548,300 in income taxes were levied. Exhibit 14, Michigan Department
of Treasury, Michigan’s Individual Income Tax, November, 2022.*

In tax year 2020, there were 4,952,798 Michigan 1040s filed. /d.

According to the Senate Fiscal Agency’s Spring 2015 “State Notes Topics of Legislative
Interest — A History of the Michigan Individual Income Tax Rate,” income taxes usually
provide over 30% of the revenue for the combined general fund/general purpose and
school aid funds. Exhibit 15 at 2, table 1.°

The Senate Fiscal Agency’s Michigan Economic Outlook and Budget Review FY 2022-

23, FY 2023-24, and FY 2024-25 document estimates that the income tax reduction within

3 Available at:
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusY earEndBalanceMay?2

3.pdf
4 Available at: https://www.michigan.oov/treasury/-

/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report TY2020-

data.pdf.
> Available at:

https://www.senate.michigan.gov/SFA/Publications/Notes/2015Notes/NotesSprl Slpdz.pdf
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https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusYearEndBalanceMay23.pdf
https://www.senate.michigan.gov/sfa/Publications/BudUpdates/ConsensusYearEndBalanceMay23.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.michigan.gov/treasury/-/media/Project/Websites/treasury/Uncategorized/2022/ORTA-Tax-Reports/IIT-report_TY2020-data.pdf
https://www.senate.michigan.gov/SFA/Publications/Notes/2015Notes/NotesSpr15lpdz.pdf

MCL 251.61(c) would result in a state revenue reduction of $527.6 million in FY 2022-
23 and $186.6 million in FY 2023-24. Exhibit 12.

40. A holding that the tax rate is capped at 4.05% for tax year 2024 and subsequent tax years,
would mean that around $714.2 million is not available for the fiscal 2023-24 budget
cycle. 1d.

41. An appropriate schedule which would allow this matter to be finally resolved by
December 15, 2023, while still allowing the parties and courts adequate time to address

the issues would be:

Event Date

Defendant’s Response Brief Sept. 6, 2023 (2 days after Labor Day)
Plaintiff’s Reply Sept. 13, 2023

Court of Claims Decision Sept. 22, 2023

Appellant’s/s’ Brief to Court of Appeals Oct. 2, 2023

Appellee’s/s’ Response/Amicus Briefs Oct. 12,2023

Appellant’s/s’ Reply Oct. 17,2023

Court of Appeals Decision Oct. 27,2023

Appellant’s/s’ Brief to Supreme Court Nov. 3, 2023

Appellee’s/s’ Brief  to Supreme | Nov. 10, 2023
Court/Amicus Briefs
Appellant’s/s’ Reply Nov. 15, 2023

Oral Argument To be decided by Michigan Supreme
Court if necessary
Decision of the Michigan Supreme Court | December 15, 2023

EXPEDITED DECLARATORY RELIEF IS NECESSARY TO AVOID
OVERWHELMING THE DEPARTMENT OF TREASURY, MICHIGAN TAX

9

019



020

TRIBUNAL, AND THIS COURT WITH INDIVIDUAL INCOME TAX RATE

42.

43.

44,

45.

46.

47.

48.

CHALLENGES

The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.
MCR 2.605(D) permits this Court to “order a speedy hearing of an action for declaratory
relief and may advance it on the calendar.”

This Court should grant a speedy hearing consistent with the schedule set forth above in
order to avoid the significant consequences that would occur should this matter go
unresolved.

The closer this matter gets to calendar year 2024 without resolution, the greater the
likelihood that some of Michigan’s approximately 5 million individual taxpayers will be
filing suit to seek guidance.

Citizens may challenge an income tax assessment using the following procedures: (1)
informal dispute resolution with the Department of Treasury; (2) filing a claim in the Tax
Tribunal; and (3) filing a suit with the Court of Claims. MCL 205.21; MCL 205.22.
Although it is unclear precisely when Plaintiff’s claims accrued, it is at least arguable that
they accrued as of March 29, 2023, upon Treasurer Eubank’s announcement of the income
tax reduction for fiscal years 2023-2024. Exhibit 9. As a result, anyone wishing to
challenge the Treasurer’s application of MCL 206.51(1)(c) would arguably need to file
such a challenge no later than March 29, 2024, pursuant to MCL 600.6431(1).

If even a small minority of taxpayers challenge their income taxes on the basis that MCL
206.51(1)(c) requires an income tax rate of 4.05%, rather than 4.25%, there exists a real
possibility that any or all of the above entities find themselves overwhelmed with an

unprecedented volume of cases.
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49.

50.

51.

52.

53.

54.

55.

Annually, there are generally less than 100,000 new actions filed in all Michigan circuit
courts.’

Therefore, if even as few as 3% of taxpayers file a challenge on the basis that MCL
206.51(1)(c) caps the income tax rate at 4.05% for tax years 2024 and beyond, more tax
claims will have been filed than number of actions typically filed in all of the circuit courts
combined annually.

A taxpayer wishing to challenge an assessment under MCL 205.21 must do so within 60
days of receiving the Department’s notice of intent to assess tax. MCL 205.21(2)(c).

A taxpayer wishing to appeal an assessment, decision, or order of the Department by
elevating it to the Tax Tribunal must file that appeal within 60 days of that determination.
MCL 205.22(1).

A taxpayer wishing to appeal an assessment, decision, or order of the Department by filing
a claim with the Court of Claims must file that appeal within 90 days of that determination.
MCL 205.752(1).

If the Department’s assessment or decision is not appealed within the aforementioned time
limits, it is “final and is not reviewable in any court by mandamus, appeal, or other method
of direct or collateral attack.” MCL 205.22(4).

Taken together, these legal requirements create the potential for judicial overload. In the
60-90 days following the assessment of 2024 taxes, the Court of Claims, Department of

Treasury, and Michigan Tax Tribunal may reasonably see what is essentially a year’s

% The Court may take judicial notice of the Statewide Circuit Court Summary Caseload Reports.
In 2021, there were 89,024 new filings, including all civil, criminal, and appellate actions, in the
Michigan circuit courts. In 2020, that number was 76,823. In 2019, 94,458 actions were filed.

021
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56.

57.

58.

59.

60.

61.

62.

worth of filings in a roughly three-month period if even a tiny fraction of taxpayers
challenge the Attorney General’s interpretation of MCL 206.51(1)(c¢).

Although the most significant impacts of the meaning of MCL 206.51(1)(c) would
probably arise when 2024 taxes are assessed, this Court should not wait until that point to
rule on this issue. The meaning of MCL 206.51(1)(c) has substantial consequences
beginning as soon as January 1, 2024.

Many taxpayers may wait until they file their 2024 taxes to seek a rebate, but the legal
ramifications of an improper application of MCL 206.51(1)(c) begin as early as January
1,2024.

Beginning on January 1, 2024, an employer who overwithholds income tax from an
employee’s wages becomes exposed to liability for a demand for repayment of the
overwithholding. Mich Admin Code, R 206.22.

As a result, Michigan employers may face demands for repayment of overwithholdings
beginning on January 15, 2024. Mich Admin Code, R 206.23.

If an employer refuses to repay a disputed overwitholding, an employee can claim credit
for the amount withheld on their individual tax return. Mich Admin Code, R 206.22.
Therefore, as of January 15, 2024, Michigan employers may find themselves facing as
many as 5 million demands for repayment of overwitholdings.

Should those employers refuse to repay the disputed overwithholdings, the Department of

Treasury could face an equal number of claimed credits on individual tax returns.
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63.

64.

65.

66.

67.

68.

69.

70.

This is further complicated when non-W2 employees are considered. For employees
earning income reported on IRS Form 990, individual estimated taxes are due on April 15,
2024. MCL 206.301.7

Individual estimated taxes are based on quarterly installments of an individual’s annual
estimated taxes. /d.

Thus, as of January 1, 2024, taxpayers required to pay individual estimated taxes will need
to accurately calculate their annual individual estimated tax for tax year 2024.

Should MCL 206.51(1)(c) not be clarified, those taxpayers paying individual estimated
taxes will face a dilemma: pay taxes assuming a 4.25% tax rate, and risk overpayment, or
pay taxes at 4.05% and risk enforcement action.

It is therefore in the interest of judicial economy to resolve this question prior to January
1,2024.

A final judgement issued by December 15, 2023, would clarify the interpretation of MCL
206.51(1)(c) with sufficient notice to the parties to enable an efficient administration of
the 2024 tax year.

COUNT I: REQUEST FOR DECLARATORY RELIEF

The Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.
This case turns on the proper statutory analysis of MCL 206.51(1)(c). If the Attorney
General’s interpretation of that section is correct, then Michigan’s income tax will be

capped at 4.25% rate after being reduced to 4.05% for a single year. If Plaintiffs are

7 Please note this is after the potential accrual date of March 29, 2024.
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71.

72.

73.

74.

75.

correct, then Michigan’s income tax will be capped at a 4.05% rate unless later reduced
by future application of MCL 206.51(1)(c).?
In Attorney General Opinion 7320, Attorney General Nessel concluded that “it is apparent
that the Legislature intended any income tax reduction under subsection (1)(c) to be for
that tax year only, where the conditions described in subsection (1)(c) apply.”
The Attorney General based her conclusion on the statutory interpretation of the word
“current” as a description of “rate” in MCL 206.51(1)(c). She concluded:

“According to subsection 1(c), the rate that is subject to reduction is the ‘current’ rate.

The statute does not offer a definition, but the common meaning of the word ‘current’
is ‘existing at the present time.” At the present time, the income tax rate is specifically

set out in subsection (1)(b)—4.25%.”

Attorney General Opinion 7320 reaches a conclusion that is not consistent with the plain
text of MCL 206.51(1)(c), or with the Legislature’s intent.

The online version of Merriam Webster’s Dictionary lists three definitions for “current”
as an adjective: (1) “occurring in or existing at the present time”; (2) “presently elapsing”;
and (3) “most recent.”’

The relevant Dictionary.com definitions for “current” are: (1) “passing in time; belonging
to the time actually passing”; (2) “prevalent; customary”; (3) “popular; in vogue”; and (4)

“new; present; most recent.”!”

8 Individual Taxpayer Plaintiffs and NFIB and ABC as membership organizations would be
limited to declaratory relief.

? Available at: https://www.merriam-webster.com/dictionary/current (accessed August 21, 2023).
The Michigan Supreme Court cited Merriam Webster’s online dictionary in Detroit New v
Independent Citizens Redistricting Commission, 508 Mich 399, 421 (2021). This is also the
dictionary the Attorney General cited in Opinion 7320.

19 Available at: https://www.dictionary.com/browse/current (accessed August 21, 2023). The
Michigan Supreme Court referred to this dictionary in Drouillard v American Alternative
Insurance Corp, 504 Mich 919 (2019).
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76.

77.

78.

79.

80.

81.

82.

&3.

Plaintiffs argue that the use of “current” in MCL 206.51(1)(c) means “most recent.” The
Attorney General’s opinion, on the other hand, concluded that “current” means “existing
at the present time.”

Courts may look at past legislative practice to guide analysis of a disputed term. Honigman
Miller Schwartz and Cohn LLP v Detroit, 505 Mich 284, 310-11 (2020).

The Legislature has previously identified a numeric income tax rate in 1983 PA 53. Exhibit
16.

Under 1983 PA 53, the income tax was set based on a formula for “January 1, 1983, and
thereafter.” Id. at Section 51(1)(d). The formula in 1983 PA 53 was based on a specific
rate, namely, 3.9%.

This indicates that, as of 2015, there was legislative experience in setting a particular
numerically identified rate (1983’s 3.9%) as a starting point for a year-by-year formulaic
determination of the applicable income tax.

Thus, the 2015 Legislature’s choice to not follow its past-proven method from 1983
indicates the Legislature meant “current” to mean “most recent” for purposes for MCL
206.51(1)(c).

If the Legislature had intended “current” to mean “existing at the present time,” it could
have achieved that goal by doing precisely what it did in 1983: using a fixed numerical
value. Its decision to not do so demonstrates that the Legislature did not intend for MCL
206.51(1)(c) to refer to the income tax rate “existing at the present time,” but rather the
“most recent” rate.

Even if the phrase “current” causes MCL 206.51(1)(c) to be ambiguous, Plaintiffs should

still prevail on the merits.
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84.

85.

86.

87.

88.

&89.

Under Honigman, 505 Mich at 291 n 3, the Michigan Supreme Court noted that
“ambiguities in the language of the tax statute are to be resolved in favor of the taxpayer.”
Plaintiffs’ interpretation of MCL 206.51(1)(c) is to the benefit of the taxpayer, as it would
provide a .2% lower cap to Michigan’s income tax rate, with a potential for additional
future reductions to the cap if MCL 206.51(1)(c) were to be triggered in the future. The
State’s position, meanwhile, would limit the reduction to the income cap tax to a single
year, resulting in Michigan taxpayers paying an additional $714.2 million per year. Exhibit
12.

Thus, if Plaintiffs should prevail on the meaning of “current” in MCL 206.51(1)(c), the
Court need not consult staff reports to determine legislative intent.

Those reports, however, support Plaintiffs’ position. See, e.g., Exhibits 5, 6.

The plain language of the use of the word “current” in MCL 206.51(1)(c), when taken in
context and considered in light of the relevant legislative experience, is clear and favors
Plaintiffs’ position. Even if ambiguous, contemporaneous committee reports and the
requirement that ambiguities in taxing statutes are to read in the taxpayers’ favor result in
Plaintiffs’ interpretation of that statute being the superior interpretation.

In 2023, the Legislature passed almost $2 billion in targeted tax relief, and the Governor
signed an $81.7 billion budget, the largest budget in state history. See 2023 PA 119, 2023
PA 103, and House Fiscal Agency, Legislative Analysis of House Bill 4001 (Feb. 8, 2023)
(Exhibit 17). Taken together, that spending could have sustained a 4-year reduction in the

income tax rate at $714.2 million per year.
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90.

91.

92.

93.

94.

95.

96.

Plaintiffs therefore request that this court issue an order declaring that MCL 206.51(1)(¢c)’s
definition of current means “most recent,” thereby requiring the income tax rate be capped
at 4.05% until such time as MCL 206.51(1)(c) is subsequently triggered.

COUNT II: MANDAMUS
Plaintiffs hereby incorporate the preceding paragraphs as if fully restated herein.
“Mandamus is the appropriate remedy for a party seeking to compel action by ‘state
officers.”” Taxpayers for Mich Const Govv Dep’t of Tech, __ Mich App __ ; 2022 WL
17865554 (Dec 22, 2022) at *7.
To obtain a writ of mandamus, a plaintiff must meet four elements: “(1) the plaintiff has
a clear legal right to the performance of the duty sought to be compelled, (2) the defendant
has a clear legal duty to perform such act, (3) the act is ministerial in nature such that it
involves no discretion or judgement, and (4) the plaintiff has no other adequate legal or
equitable remedy.” Wilcoxon v City of Detroit Election Comm’n, 301 Mich App 619, 632-
33 (2013); Deleeuw v State Bd of Canvassers, 263 Mich App 496, 500 (2004).
“A clear legal right is a right ‘clearly founded in, or granted by, law; a right which is
inferable as a matter of law from uncontroverted facts regardless of the difficulty of the
legal questions to be decided.’” Att’y Gen Bd of State Canvassers, 318 Mich App 242, 249
(2016) (citation omitted).
Plaintiffs McBroom and Zorn are legislators and, like every member of the Legislature,
have the clear legal right to accurate information during the budgeting and appropriations
process.
Similarly, Plaintiffs ABC Michigan and NFIB are organizations which regularly engage

in the budget process through advocating on behalf of their members.
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97. Const 1963, art 4, § 31 tasks legislators with the duty to vote on general appropriations
bills, which must in turn contain an “itemized statement of estimated revenue by major
source.” In voting on these bills, Plaintiff legislators necessarily need accurate information
in order to fulfil their constitutional duties.

98. Doubt about a statute’s meaning does not preclude a mandamus action:

“[T]he requirement that a duty be clearly defined to warrant issuance of a writ does not
rule out mandamus actions in situations where the interpretation of a controlling statute

is in doubt. As long as the statute, once interpreted, creates a preemptory obligation for
the officer to act, a mandamus action will lie.”

Berdy v Buffa, 504 Mich 876 (2019).

99. This Court has the authority to issue declaratory relief in the form of an order establishing
the correct legal interpretation of MCL 206.51(1)(c). MCL 600.6419(a). That same section
provides the Court with the authority to issue a writ of mandamus. /d.

100. The proper application of MCL 206.51(1)(c) is a ministerial act.

101. “A ministerial act is one in which the law prescribes and defines the duty to be performed
with such precision and certainty as to leave nothing to the exercise of discretion or
judgment.” Berry v Garrett, 316 Mich App 37 (2016) (citation omitted).

102. Defendant has no discretion to apply an income tax rate other than the one specified by
law, namely, MCL 206.51.

103. Plaintiffs McBroom and Zorn have no adequate remedy other than a writ of mandamus.
Without accurate information regarding the proper tax rate, Plaintiff legislators (and all
legislators) would be required to vote on appropriations bills without knowing whether the
revenue available accurately reflects proper taxation.

104. Plaintiffs ABC Michigan and NFIB as advocacy organizations have no adequate remedy
other than a writ of mandamus, as the improper application of MCL 206.51(1)(c) impacts

18



their ability to properly petition the Legislature on budgetary issues through lobbying
undertaken on behalf of their members.'!

105. If the Court determines Plaintiffs’ interpretation of MCL 206.51(1)(c) is correct, it should
issue a writ of mandamus requiring Defendant to apply that interpretation for the current
and subsequent tax years. As State Treasurer, Defendant has a clear legal duty to apply
the tax laws as written.

RELIEF REQUESTED
The individual Plaintiffs respectfully request that this Court enter a declaratory judgement

holding that MCL 206.51(1)(c) requires an individual income tax rate for tax years 2022-2023 and
all subsequent tax years that is capped at 4.05%, unless or until modified by the Legislature. A
final declaratory judgment by December 15, 2023, allows the parties the opportunity to respond to
the Court’s ruling in time to avoid potentially overwhelming the Court, the Department of
Treasury, and the Michigan Tax Tribunal with individualized challenges. Plaintiffs request that,
pursuant to MCR 2.605(D) the Court schedule an expediated hearing on that question. Plaintiffs
legislators and Plaintiffs ABC Michigan and NFIB, in their advocacy capacities, further request
this court enter an Order to Show Cause as to why a writ of mandamus should not be issued
requiring Defendant to apply MCL 206.51(1)(c) in the manner specified above under MCR
3.305(C), along with an appropriate briefing schedule.

Respectfully Submitted,

/s/ Patrick J. Wright

Dated: August 25, 2023 Patrick J. Wright (P54052)
Mackinac Center Legal Foundation

Attorneys for Plaintiffs

' In light of the various appellate options described above, the individual taxpayer members of
ABC Michigan and NFIB have another remedy at law, albeit one that is inefficient and likely to
overwhelm the systems for challenging tax determinations. As such, neither organization is
seeking a writ of mandamus on behalf of their individual members.
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I declare that the statements above are true to the best of my information,

knowledge, and belief.
Dated: ~R3
Amanda Fisher
State Director, Michigan

On behalf of the National Federation of
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6/2/23, 9:48 AM Opinlon #7320

The following opinion is presented on-line for informational yse only and does not replace the official version. (Mich, Dept. of
Attorney General Web Site - bitp:/fwww.ag.state.mLus)

G T e TR —— T e —

STATE OF MICHIGAN
DANA NESSEL, ATTORNEY GENERAL

INCOME TAX ACT: Reduction in the income tax rate where a
percentage increase in the general
fund/gemeral purpose revenue for the
preceding fiscal year exceeded the inflation
rate.for that same period and the inflation
rate ig positive,

An individual income tax rate reduction undee MCL 206.51(1)(c) is temporary (i.e., for one year only) and if
the incomeo tax rate for a particular year is reduced under MCL 206.51(1)(c), it returns to 4.25% in the
subsequent year, as degeribed in MCL 206.51(1)(b). '

Opinion No, 7320 March 23, 2023

The Honorable Rachel Eubanks
State Treasurer

Michigan Department of Treasury
Langing, MI 48922

You have requested my opinion on whether the individual income tax rate reduction under MCL
206.51(1)(c) 1s temporary (i.e., for one year only) or permanent (i.c., for all subsequent years). Specifically,
you ask ift;he incomé tax rate for a partlcular year is reduced under MCL 206.51(1)(c), does the income tax
rate return to 4.25% in the subsequent year, as described in MCL 206.51(1)(b), or does the rate remain at the
reduced rate calculated under MCL 206.51(1)(c)? You indicate that for purposes of your Quesﬁom it should
be presumed that the rate reduction in MCL 206.51(1)(c) is not triggered in consecutive years.

In 2015, the Income Tax Act was amended to provide a mechanism by which the income tax rate
would be reduced in circumstances where a percentage increase in the general fund/general purpose revenue
for the preceding fiscal year exceeded the inflation rate for that same period and the inflation rate was
positive. In particular, MCL 206,51(1) provides, in relevant part:

Fitpe:/inww.ag.state.mi ug/opinion/datafiles/2020s/op10398.htm 1/4
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8/2/23, 9:48 AM . Opinlon #7320
(1) For receiving, eaming, or otherwise acquiring income from any source whatsoever, there is levied
and imposed under this part upon the taxable income of every person other than a corporation a tax at the

following rates in the following circumstances:
* (a) On and after October 1, 2007 and before Qctober 1, 2012, 4.35%.
(b) Except as otherwise provided under subdivision (c), on and after Octobet 1, 2012, 4.25%.

_ (c) For each tax year begianing on and after January 1, 2023, if the percentage increase in the total
general fund/general purpose revenue from the immediately preceding fiscal year is greater than the inflation
rate for the seme period and the inflation rate is positive, then the current rate shall be reduced by an amount
determined by multiplying ‘Fhat rate by a fraction, the numerator of which is the difference between the total
general fund/general purpose revenue from the immediately preceding state fiscal year and the capped
general fimd/general purpose revemue and the denominator of which is the total revenue collected from this

part in the immediately preceding stato fiscal year.

Resolving your question turns on an interpretation of this language. The goal of statutory
interpretation is to give effect to the Legislature’s intent, focusing first on the statute’s plain language. Ally
Financial Inc v State Treasurer, 502 Mich 484,493 (20185. The statute must be examined as a whole,
reading individual words and phrases in the context of the entire legislative scheme, including the physical
and logical relation of its many parts. Jd. When a statute’s language is unambiguous, the Legislature must
have intended the meaning clearly expressed, and the statute must be enforced as written. Ronnisch

Construction Graup Inc v Lofls on the Nine LLC, 499 Mich 544, 552 (2016).

Here, examining MCL 206.51(1) as a whole, it is apparent that the Legislature intended any income
tax reduction under subsection (1)(c) to be for that tax year only, where the conditions described in

subsection (1)(c) apply.

According to subsection (1)(c), the rate thet is subject to reduction is the “current” rate. The statute
does not offer a definition, but the common meaning of the word “current” is “existing at the pregent
time.”[1] At the present time, the income tax rate is specifically set out in subsection (1)(b) —4.25%.
Significantly, subsection (1)(b) states thet the 4.25% rate applies, “[e]rcept as otherwise provided under

subdivision (c),” and as mentioned, “subdivision (c)” creates a triggering event that leads to the reduction in

https:/ww.ag.state.ml.us/opinionidataflles/2020s/0p10300.him 24
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8(2/23, 9:48 AM Opinion #7320
the cwrent rate, Importantly, whether that triggering event ocours is determined “[f]or each tax year.” MCL
206.51(c). Otherwise, subsection (1)(b) provides the tax rate for years “on and after October 1,2012.” MCL
206.51(b).

Giving effect to this language, particularly considering the physical and logical relation of the
subsections and subdivisions in MCL 206.51, subsection (1)(b) establishes a default tax rate for each tax year‘
that applies unless the triggering event in subscction (1)(c) that leads to the rednction of the current rate
acenrs, In other words, the “current” rate Teferred to in subsection (1)(c) is that rate specifically set out in
subsection (1)(b), and whether a reduction in the subsection (1)(b) rate is warranted must be determined
“each tax ycaf” as stated in subsection (1)(c). Accordingly, whether the triggering event — and an attendant
reduction in the income tax rate — occurred in a prior year is of no consequence to the annual determination

, mirde under subsection (1)(c). The “current” rate is the baseline tate specifically set out in subsection (1)(b),
4.25%, and any reduction in that rate that occurred by operation of the triggering event is for a single tax

year only, as provided in subsection (1)(c).

It is néteworthy thet MCL 206.51(10) is & subsection that specifically defines terms as used in MCL
206.51. Had the Legislature intended the phrass “current rate” in subsection (1)(c) to require a permanent
change to the rate speciﬁcally set out in subsection (1)(b), it could have easily, and clearly, done so in
subsection (10) (or in subsection (1)(c)). But it did not, and where fhe Legislature’s intent is otherwise
apparent, nothing should be read into the statute that the Legislature did not see fit to include. See generally,
In re Estate of Lewis, 329 Mich App 85, 103 (2019).

The conclusion that any reduction is temporary is supported not only by the i:lain language of the
statate, but also by the nature of the triggering event itself, In particular, the triggering event is based on
temporary, impermanent, ciroumstances that change, and are reviewed, every year. Essentially, the
Legislature has determined that if a situation exists where a percentage increase in state revenue in the
immediately preceding fiscal year is greater than the rate of inflation for that same year and the inflation rate
is positive, then the State can aﬁ'ofd to provide relief to taxpayers, But becauso that situation is only
temporary, it makes sense that, rather than provide a permanent tax reduction based on the (perhaps unusual)
economic circumstances of a single fiscal year, the Legislature intended the relief to taxpayers to be only
temporary as well, Simply put, the statute provides temporary relief based on temporary circumstances.

hitps:fhwww,ag,.etate. miusfopinion/datafllas/2020s/0p10398,ntm
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It is my opinion, therefore, that any individual income tax rate reduction under MCL 206.51(1)(c) is
temporary (i.e., for one year only) and if the income tax rate for a particular year is reduced yunder MCL

206.51(1)(c), it returns to 4.25% in the subsequent year, as described in MCL 206.51(1)(b).
Sincerely,

DANA NESSEL '
Attorney General

[1] werwamerriam-wehster.com/dictionary/curtent <accessed March 23, 2023>, A dictionary may be
consulted to ascertain the plain meaning of a word. Wardell v Hincka, 297 Mich App 127, 132 (2012).

" http:#opinton/datafilae/20206/0p10389,him

State of Michigan, Department of Attorney General
Last Updated 03/24/2025 16:40:20
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Act No, 180
Public Acts of 2016
Approved by the Governor
November 10, 2016

Filed with the Secretary of State
November 10, 2015

EFFECTIVE DATE: November 10, 2016

STATE OF MICHIGAN
98TH LEGISLATURE
REGULAR SESSION OF 2015

Introduced by Benator Schmidt

ENROLLED SENATE BILL No. 414

AN ACT tp amend 1967 PA 281, entitlad “An act to meet deficlencies in state fimds by providing for the imposition,
levy, computation, collaction, assessment, reporting, payment, and enforcement by lien and otherwise of taxes on or
meagured by net incame snd on certain commerels], business, snd finenclal actlvitien; to preperibe the menner snd time
of making reports and paying the taxens, und the functions of public officers and others as to the texes; to permit the
inspection of the records of taxpayers; to provide for interest and penalties on unpnid taxes; to provide exemptions,
eredits and refunds of the taxes; to preseribe penalties for the violation of this act; to provide an apprepriation; and to
repeal acta and perts of acts,” by smending seetfon 61 (MCL 206.51}, as amended by 2012 PA 228,

The People of the Stale of Michigan enuck

See, 51, (1) For receiving, errning, or otherwise nequiring income from any source whatsoever; there is levied and
imposed under this part upon the tatsbla income of every person other than a eorporation s tax st the following rates
in the followlng clreumstances:

{2} On and after Qetober 1, 2007 and hefore October 1, 2012, 4.85%,
{b) Bxcept ag otherwise provided under subdivision (c), on and after October 1, 2012, 4,.25%,

(¢) For each tax year beginning on und after Janmary 1, 2023, if the peresntage increase in the total geneval fund/
genarsl purpose revenus from the immedistely preceding fiecal year ju greater than the inflation rate for the same
periof and the inflation rate is positive, then the current rate shall ba reduced by an amonnt determined by multiplying
that rate by a fractlon, the nmerutor of which la the difference between the total general fund/general purposa revenue
from the iinmedintely preceding state fineal yeer end the eapped general find/general purpose reverme and the
denominatoy of wlich is the total revenue collected from this part in the immediately preceding stote flscal year. For
purposes of thig subdivision only, the state treasurer, the director of the senate fiscal agency, and tha director of the
house fiscal agency shall determine whether the total vevenue distributed to general fund/general purpose reventie has

GL)]

048



inereuged ea requived under this subdivision bused on the comprehenaive annual finuncial report prepared and published
by tho dem'tment of technology, management, and budget in accordanes with gsction 28 of article IX of the state
constitution of 1263, The state treasurer, the divector of the senate fiseal agency, and the diractor of the house fiseal
agency shall make the detevmination under this subdivision no later than the date of the January 2028 revenus estimating
conference conducted pursusnt to sections 367a through 867f of the mansgement and budget aet, 1984 PA 481,
MOl 18,1867a to 18,1367, and the date of each January revenue estimating conferance aonducted each year thereafter.
As uded in this subdivision:

(#} “Cupped general fund/general purpose revenue” meuns the total genaral fund/genexral purpose revenue from the
2020-2021 state fIseal year multiplied by the sum of L plus the product of 1426 times the differance between a fraction,
the numerator of which is the conaumer price index for the state fiscal yesr ending in the tax yesr prior to the tex year
for which the adjustment is being made and the denominator of which I8 the consumer price index for the 2020-2021
state fiscal year, and 1.

('iQ “Total general fund/general purpose revenue” mesns the totsl general find/genersl purpose rovenue and other
financing sources as published in the comprehensive annual financlal report schedule of revenue and other financing
sources - genaral fund for that fiscal year plus any distribution made pursuant to section 51d.

(2} Beginning Junuary 1, 2000, that percentage of the gross collectjons before refunds from the tax levied under thi
gection that is aqual to L.012% divided by the Income tax rate Jovied under this section shall be deposited in the state
achool aid fund created in section 11 of article IX of the state constitation of 1963,

(3) The department shall annualtes rates provided in subsection (1) as necessary. The applicable annualized rate shall
be imposed upon the taxable income of every person other than a eorporation for those tax years.

(4) The taxahle income of # nontesitlont shall be computed in the seme manner that the taxable Income of a resident
is computed, subject to the allocation and epportionment provisions of this pert.

(6) A resident benefloiary of a trust whose taxable income includes all or part of an aceumulation distribution by a
trust, na defined in section 665 of the internal revenue code, shall be allowed & credit againet the tax otherwise due
under this part, The credit shail he all or 8 proportionate part of any tax paid by the trust under this part for any
preceding texable year that would not have been payable if the trust had in fact made distribution to its beneficiaries
at the times and in the amounts specificd in section 668 of the intarnal revenus code, The credit shall not reduce the tax

“otherwise due from the benefelary to an amount less than would have bzen due {f the aceurmlation distribution were
excluded from taxable income,

(6) The taxable income of & resident who 18 required to include income from a trust in his or her federel income tax
retuim under the provisions of 26 USC 671 to 679, shall inslude items of ineome and deduetions from the trust in taxable
income to the extent required by this part with respect to property owned outright. )

(7) Tt is the Intention of this section that the income gubject to tax of every person other than corporations shall be
computed in Hke manner and be the game as pravided in the internal revenme code subject to adjustments specifieslly
provided for in this part.

(8) As used in this sectlony: - Co

(s) “Consumer price index” means the United States consumer price index for all nrben eonsumers as defined and
reported by the United States Department of Labor, Burenn of Labor Statistics.

(b) "Inflation rate” memns the annual percentage change In the consumer price index, as dotermined by the
department, comparing the & most recent completed state fiseal years. :

(e} “Person other than g corporation” means a resident or nonresident individual or any of the followlng:

{f) A partner in a partnershlp as definad in the internal revenue code.

(i) A beneficinty of an sstate o & trust a8 defined in the internal revenue code.

{1if) An estate or trust ag defined in the internal reventue code, _

{d) “Taxable income” means taxuble income as defined in this par; subject to the applicabla source and attribution
rules contained in this part, .

Enacting section 1. This amendatory et doas not take effaet unless all of the following bills of the 98th Legislature
are enacted into law:

() Houss Bill No. 4870,
(b) House Bill No. 4614.
(c) Houss Bill No. 4616,
(d) Honse Bill No, 4736,
(&) House Bill No, 4727,
(f) House Bill No, 4738.
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Legislative Analysis Fl%&AL

ROAD FUNDING PACKAGE — PRELIMINARY ANALYSIS Phone: (517) 373-8080

http://www.house.mi.gov/hfa

Note: All bills are as passed by the Senate, Analysis available at
http:/farww legislature. mi.gov

House Bill 4370 (S-3)
Sponsor: Rep. Hughes

House Bill 4614 (S-5)
Sponsor: Rep. LaFontaine

House Bill 4616 (S-6)
House Bill 4736 (5-4)
House Bill 4737 (S-4)
House Bill 4738 (S-5)
Sponsor: Rep. McCready

Senate Bill 414 (S-4)
Sponsor: Sen. Schmidt

Complete to 11-3-15
SUMMARY:

Note: This document describes major changes contained in these bills related to
transportation financing and other state revenues. It is not a comprehensive description of
the changes made by each bill.

House Bill 4738 would amend the Motor Fuel Tax Act to increase motor fuel taxes as
follows:
o Increase the tax on diesel motor fuel from 15 cents per gallon and the tax on
gasoline motor fuel from 19 cents per gallon to a single rate of 26.3 cent per gallon
on all motor fuel effective January 1, 2017
¢ Annually adjust the tax rates for motor fuels based on consumer inflation (using the
U.S. Consumer Price Index), with increases capped at 5% per year, effective
January 1, 2022,

The bill would also add provisions to the act related to alternative fuels.

House Bill 4736 would amend the Michigan Vehicle Code to increase vehicle registration
tax rates. Rates for passenger cars, vans, light trucks, and large commercial trucks would
all be increased by approximately 20% across the board, effective January 1, 2017. The
current average registration tax for a passenger vehicle is approximately $100; this bill
would increase that average by approximately $20, The bill would also create a new
registration tax surcharge for electric-powered motor vehicles.

House Fiscal Agency Page 1 of 4
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House Bill 4370 would amend the Income Tax Act of 1967 to earmark a portion of income
tax revenue currently allocated as General Fund/General Purpose (GF/GP) revenue to the
Michigan Transportation Fund for distribution to state and local road agencies (bypassing
the Comprehensive Transportation Fund). The earmarks would be as follows:

¢  $150 million for FY 2018-19.

o $325 million for FY 2019-20.

e  $600 million for FY 2020-21 and subsequent fiscal years.

The bill would also expand the Homestead Property Tax Credit by changing the following
parameters:

* Increase the percentage of gross rent paid that can be utilized to calculate the credit
from 20% to 23% for tax year 2018 and subsequent tax years.

* Increase the household income phase-out range for claiming the credit by $10,000
for tax year 2018 and subsequent tax years. The current phase-out range is $41,000-
$50,000 (the credit is reduced by 10% for each $1,000 of income above $40,000).

¢ Increase the maximum credit that can be claimed from $1,200 to $1,500 for tax
year 2018 and subsequent tax years. _

e Lower the percentage of household resources utilized as the threshold for
calculating the credit amount from 3.5% to 3.2% for tax year 2018 and subsequent
tax years,

* Adjust dollar amounts utilized in calculating the credit amount based on the U.S.
Consumer Price Index beginning with tax year 2021,

Senate Bill 414 would amend the Income Tax Act of 1967 to create a mechanism that
would automatically reduce the individual income tax rate if the increase from one year to
the next in total General Fund/General Purpose (GF/GP) revenues exceeded inflation (as
calculated using the U.S. Consumer Price Index). This determination would begin with
tax year 2023 (based on final FY 2021-22 GF/GP revenue growth) and continue
indefinitely on an annual basis. The income tax rate (currently 4.25%) would be reduced
proportionally based on the amount by which GF/GP revenue exceeded FY 2020-21
GF/GP revenue adjusted for inflation times 1.425, divided by total income tax revenue.
(Note that in some years, GF/GP revenue growth may exceed inflation but the amount of
GF/GP revenue will not be above the adjusted FY 2020-21 base level due to prior revenue
declines. Presumably no rate reduction would occur in such a year.)

House Bill 4614 would amend the Streamlined Sales and Use Tax Revenue Equalization
Act and House Bill 4616 would amend the Motor Carrier Fuel Tax Act to make
complementary amendments to those in House Bill 4738,

House Bill 4737 would amend Public Act 51 of 1951 to require the Department of
Transportation to form a Roads Innovation Task Force that would issue a report to the
Legislature by March 1, 2016 that would include, among other things, an evaluation of
road materials and construction methods that could allow the department to build high-
quality roads that last longer than those typically constructed by the department, with a
goal of roads last at least 50 years, higher quality roads, and reduced maintenance costs.

House Fiscal Agency Road Funding Package (November 2015) Page 2 of 4

053



The bill would also create a Roads Innovation Fund. Money could be expended from this
fund only after each house of the Legislature approved a one-time concurrent resolution on
a record roll call vote. For FY 2016-17 and subsequent years, the first $100 million of
motor fuel tax revenue would be deposited into the fund (rather than into the Michigan
Transportation Fund); this annual deposit is also provided for in House Bill 4738. Once
the Legislature approved the concurrent resolution releasing money in the fund, the
deposits would no longer be made into the fund.

The bill would also add a number of provisions related to road construction warranties.

Finally, the bill would effectively allow, with the approval of the director of the Department
of Transportation, the City of Detroit to use up to 20% of its Michigan Transportation Fund
distribution for public transit purposes.

The seven bills are all tie-barred to one another; that is, no bill would become law unless
all seven bills became law.

FISCAL IMPACT:

House Bills 4370. 4736, and 4738

The attached table presents preliminary estimates for the state fiscal impacts of this package
over the period of FY 2016-17 to FY 2020-21. For FY 2017-18, when both sets of tax
increases would be effective on a full-year basis, the bills would increase total state
revenues by an estimated $608 million. When the expansion of the Homestead Property
Tax Credit became effective in FY 2018-19, the estimated net increase in state revenues
would be $407 million.

More specifically, when fully phased in the bills would increase funds dedicated for
transportation purpose via the Michigan Transportation Fund by an estimated $1.2 billion
per year while reducing available state GF/GP funds by an estimated $806 million per year.

The $1.2 billion in new transportation funds would be distributed from the Michigan
Transportation Fund as follows:
e $62 million to the Comprehensive Transportation Fund (CTF) for public
transportation purposes (10.0% of new revenue but not diverted GF/GP funds).
e $454 million to the State Trunkline Fund for state highway construction and
maintenance (39.1% of the remaining funds after the CTF earmark).
e  $454 million to county road agencies (39.1% of the remaining funds).
e $253 million to cities and villages (21.8% of the remaining funds).

Those amounts include the $100 million per year that would be held in the Road Innovation
Fund pending legislative approval of a concurrent resolution.

Based on estimates from the May 2015 consensus revenue estimating conference and trend
analysis assuming continued moderate economic growth over the next six years, total
GF/GP revenues for FY 2020-21 are estimated to be roughly $11.6 billion. The estimated

House Fiscal Agency Road Funding Package (November 2015) Page 3 of 4
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$806 million reduction in GF/GP funds under this package would represent approximately
7% of that total,

Senate Bill 414

The income tax rate reduction trigger created by this bill would reduce state GF/GP
revenues in years in which prior-year GF/GP revenue growth exceeds the rate of inflation
beginning with FY 2022-23, assuming GF/GP revenues were above the adjusted FY 2020-
21 level. Those revenue reductions would continue in subsequent years.

The frequency and magnitude of such revenue reductions would depend on future levels
of inflation and economic growth, as well as potential non-economic factors affecting state
revenues. (An example of such a non-cconomic factor is the increase in capital gain and
dividend income tax revenue associated with the fiscal cliff in tax year 2011, While this
one-time revenue increase was largely offset the following year, the trigger mechanism
would have resulted in a permanent reduction in the income tax rate.)

Based onFY 2013-14 and FY 2014-15 GF/GP revenue estimates from the May 2015
consensus revenue estimating conference, if these provisions were currently in effect (with
FY 2013-14 as the base year), the income tax rate for tax year 2016 would drop from the
current level of 4.25% to approximately 3.96%, resulting in a revenue reduction of $593
million.

The bill would effectively create a GF/GP revenue limit equal to FY 2020-21 revenues
adjusted for inflation since FY 2020-21 times 1.425.

In contrast to the House-passed version of this bill, which would utilize a year-over-year
measure of revenue growth to trigger income tax rate cuts, this version of the bill effectively
uses a cumulative measure of inflation to trigger rate cuts. This would allow future revenue
growth to offset a decline in revenues occurring for economic or other reasons prior to the
trigger taking effect. It would not, however, preclude a revenue decline occurring in a year
immediately following a triggered rate reduction.

Fiscal Analysts: Jim Stansell
William E. Hamilton
KyleI. Jen

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations, and does not constitute an official statement of legislative intent.
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Summary: Road Funding Package Fiscal Impacts (As Passed by the Senate)

PRELIMINARY ESTIMATES
Millions of Dollars

FY 201617 FY 2017-18 FY 2018-19 FY 2019-20 FY 2020-21

Revenue Changes
Increase gasoline fuel tax (HB 4738) 236 313 311 310 308 A
Increase diesel fuel tax (HB 4738) 69 93 94 95 96 B
Increase vehicle registrations taxes (HB 4736) 147 202 208 214 221 C
Expand Homestead Property Tax Credit (HB 4370) o 0 (208) (206) (206) D
Total Net Increase/(Decrease) in State Revenues 452 608 407 413 419 E=A+B+C+D
Revenue Diversion
Divert income tax revenue from GF/GP to transportation (HB 4370) 0 0 150 325 800 F
Total Increase in Transporation Funds* 452 608 763 944 1,225 G=A+B+C+F

Distribution to:

Comprehensive Transportation Fund 45 81 61 82 62

State Trunkline Fund 159 214 274 345 454

County Road Commissions 159 214 274 345 454

City and Villages 89 119 153 192 253
Total Reduction in GF/GP Funds 0 0 (356) (531) (806) H=D-F

*Includes $100 million per year to be held in the Road Innovation Fund pending legislative approval of a concurrent resolution.

Note: Does not reflect potential fiscal impacts from automatic income tax rate cut trigger (SB 414) beginning in FY 2022-23 and inflationary adjustments to
the motor fuel tax rate (HB 4738) and Homestead Property Tax Credit parameters (HB 4370) beginning in FY 2021-22.

House Fiscal Agency
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FiSCAL

Legislative Analysis

ROAD FUNDING PACKAGE - ENACTED ANALYSIS Phone: (317) 3733080
ttp:/fwww.house.mi.gov/hfa

House Bill 4370 — Public Act 179 of 2015 Analysis available at

Sponsor: Rep. Hughes http://www.legislature.mi.gov

House Bill 4614 — Public Act 177 of 2015
Sponsor: Rep. LaFontaine

House Bill 4616 — Public Act 178 of 2015
House Bill 4736 — Public Act 174 of 2015
House Bill 4737 — Public Act 175 of 2015
House Bill 4738 — Public Act 176 of 2015
Sponsor: Rep. McCready

Senate Bill 414 — Public Act 180 of 2015
Sponsor: Sen. Schmidt

Complete to 11-16-15
SUMMARY:

Note: This document describes major changes contained in these bills related to
transportation financing and other state revenues. It is not a comprehensive description of
the changes made by each bill.

House Bill 4738 would amend the Motor Fuel Tax Act to increase motor fuel taxes as
follows:
e Increase the tax on diesel motor fuel from 15 cents per gallon and the tax on
gasoline motor fuel from 19 cents per gallon to a single rate of 26.3 cent per gallon
on all motor fuel effective January 1, 2017
e Annually adjust the tax rates for motor fuels based on consumer inflation (using the
U.S. Consumer Price Index), with increases capped at 5% per year, effective
January 1, 2022,

The bill would also add provisions to the act related to alternative fuels.

House Bill 4736 would amend the Michigan Vehicle Code to increase certain vehicle
registration tax rates. Rates for most passenger cars, vans, light trucks, and large
commercial trucks would increase by 20%, beginning January 1, 2017. The current
average registration tax for a passenger vehicle is approximately $100; this bill would
increase that average by approximately $20. The bill would also create a new registration
tax surcharge for electric-powered motor vehicles.'

! For a more complete description of the changes in House Bill 4736, see this HFA analysis:
hitp://www legislature.mi.gov/documents/2015-2016/billanal ysis/House/pdf/2015-HI .A-4736-400E3D1D.pdf.

House Fiscal Agency Page 1 of 5
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House Bill 4370 would amend the Income Tax Act of 1967 to earmark a portion of income
tax revenue currently allocated as General Fund/General Purpose (GF/GP) revenue to the
Michigan Transportation Fund (MTF) for distribution to the State Trunkline Fund (STF)
and to local road agencies according Section 10(1)(k) of Public Act 51 of 1951 (bypassing
the Comprehensive Transportation Fund). The earmarks would be as follows:

e  $150 million for FY 2018-19.

e $325 million for FY 2019-20.

o  $600 million for FY 2020-21 and subsequent fiscal years.

The bill would also expand the Homestead Property Tax Credit by changing the following
parameters:

e Increase the percentage of gross rent paid that can be utilized to calculate the credit
from 20% to 23% for tax year 2018 and subsequent tax years.

» Increase the household income phase-out range for claiming the credit by $10,000
for tax year 2018 and subsequent tax years. The current phase-out range is $41,000-
$50,000 (the credit is reduced by 10% for ecach $1,000 of income above $40,000).

e Increase the maximum credit that can be claimed from $1,200 to $1,500 for tax
year 2018 and subsequent tax years.

e Lower the percentage of houschold resources utilized as the threshold for
calculating the credit amount from 3.5% to 3.2% for tax year 2018 and subsequent
tax ycars,

o Adjust dollar amounts utilized in calculating the credit amount based on the U.S.
Consumer Price Index beginning with tax year 2021.

Senate Bill 414 would amend the Income Tax Act of 1967 to create a mechanism that
would automatically reduce the individual income tax rate if the increase from one year to
the next in total GF/GP revenues exceeded inflation (as calculated using the U.S. Consumer
Price Index). This determination would begin with tax year 2023 (based on final FY 2021-
22 GF/GP revenue growth) and continue indefinitely on an annual basis.

The income tax rate (currently 4.25%) would be reduced proportionally based on the
amount by which GF/GP revenue exceeded FY 2020-21 GF/GP revenue adjusted for
inflation times 1.425, divided by total income tax revenue. (Note that in some years, GF/GP
revenue growth may exceed inflation but the amount of GF/GP revenue will not be above
the adjusted FY 2020-21 base level due to prior revenue declines. Presumably no rate
reduction would occur in such a year.)

House Bill 4614 and House Bill 4616 would amend the Streamlined Sales and Use Tax
Revenue Equalization Act, and the Motor Carrier Fuel Tax Act, respectively, to make those
acts consistent with the amendments to the Motor Fuel Tax Act made in House Bill 4738.

House Bill 4737 would amend Public Act 51 of 1951 (Act 51) to require the Michigan
Department of Transportation (MDOT) to form a Roads Innovation Task Force that would
issue a report to the Legislature by March 1, 2016. The report would include, among other
things, an evaluation of road materials and construction methods that could allow the
department to build high-quality roads that last longer than those typically constructed by
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the department, with a goal of roads that last at least 50 years, higher quality roads, and
reduced maintenance costs.

The bill would also create a Roads Innovation Fund. For FY 2016-17 and each subsequent
fiscal year, the first $100.0 million of motor fuel tax revenue would be deposited into the
fund (rather than into the MTF); this annual deposit is also provided for in House Bill 4738.
Money could be expended from this fund only after each house of the Legislature approved
a one-time concurrent resolution on a record roll call vote. Approval of the concurrent
resolution would release money from the fund for credit to the MTF and distribution
according to Section 10 of Act 51. Once money was released from the fund by the
concurrent resolution, the fund would no longer receive the annual $100.0 million deposit
of motor fuel tax revenue.

The bill would also earmark up to $3.0 million from the MTF each year for a new railroad
grade crossing surface account, and would increase a current $43.0 million MTF carmark
for STF debt service to $50.0 million.

The bill would also add a number of provisions related to road construction warranties and
would lower the current limit on MDOT administrative expenses from 10% to 8% of all
funds received by the department.

Finally, the bill would effectively allow, with the approval of the MDOT director, the City
of Detroit to use up to 20% of its MTF distribution for public transit purposes.?

The seven bills were all tie-barred to one another; all seven bills have been enacted.
FISCAL IMPACTS:

Overall Impact on State Revenues

The attached table presents estimates for the state fiscal impacts of this package over the
period of FY 2016-17 to FY 2020-21. For FY 2017-18, when both the motor fuel and
vehicle registration tax increases would be effective on a full-year basis, the bills would
increase total state revenues by an estimated $617 million. When the expansion of the
Homestead Property Tax Credit became effective in FY 2018-19, the estimated net increase
in state revenues would be $416 million.

Impacts on Transportation Programs
When fully phased in for FY 2020-21, the bills would increase funds dedicated for
transportation purpose via the MTF by an estimated $1.2 billion per year. The $1.2 billion
in new transportation funds would be distributed from the MTF as follows:
» Up to $3 million for a new Rail grade crossing surface account.
o $62 million to the Comprehensive Transportation Fund (CTF) for public
transportation purposes (10.0% of increased motor fuel and vehicle registration tax
revenue but not GF/GP revenue redirected in House Bill 4370).

2 For a more complete description of the changes in House Bill 4737, see this HFA analysis:
htte:/fwww. legislature.mi. pov/documents/2015-2016/billanalysis/House/pdf/2015-HI,A-4737-E9495306.pdf.

House Fiscal Agency Road Funding Package (November 2015)  Page 3 of 5

060



e $459 million to the State Trunkline Fund (STF) for state highway construction
and maintenance (39.1% of the net MTF balance after CTF and other earmarks,
plus $7.0 million increase in the current earmark for STF debt service).

*  $452 million for distribution to county road commissions (39.1% of the net MTF
balance after CTF and other earmarks).

»  $252 million for distribution to citics and villages (21.8% of the net MTF balance
after CTF and other earmarks).

The above figures, and the “Total Increase in Transportation Funds” figures in the
attached table are based on the following assumptions:
¢ That the Legislature approves a concurrent resolution to release $100.0 million
from the Roads Innovation Fund for inclusion in FY 2016-17 MTF distributions.
e That 2% of revenue from the increase in gasoline motor fuel tax revenue made by
House Bill 4738 would be credited to the Recreation Improvement Account. ?
o That the statutory maximum of $3.0 million for the Rail Crossing Surface
Account would be appropriated from the MTF each year.

Note — Net Impact on Transportation Revenue: Over the last three fiscal years, FYs
2013-14 through 2015-16, state transportation appropriations have included over $1.1
billion in state GF/GP revenue — an average of $378.7 million. Specifically, FY 2015-16
transportation appropriations include $400.0 million in GF/GP revenue, of which $214.8
million is for credit to the STF. Of the $400.0 million total, $258.0 million is designated
as being one-time only.

The Road Funding Package would increase certain dedicated transportation motor fuel and
vehicle registration taxes beginning in FY 2016-17, and would permanently redirect state
income tax revenue from GF/GP to transportation programs starting in FY 2018-19. These
increases are shown in the attached table as increases in transportation revenue — starting
at $455 million in in FY 2016-17 and growing to $1.2 billion by FY 2020-21. However,
the actual increases in net revenue available for transportation programs will depend on the
whether or not the transportation budget continues to use GF/GP revenue in baseline
appropriations. If GF/GP revenue is not retained in the FY 2016-17 budget, STF revenue
could be less in FY 2016-17 as compared with FY 2015-16.

Impacts on General Fund/General Purpose Revenues

When fully phased in for FY 2020-21, the bills would reduce annual state GF/GP revenues
by an estimated $806 million. Based on estimates from the May 2015 consensus revenue
estimating conference and trend analysis assuming continued moderate economic growth
over the next six years, total GF/GP revenues for FY 2020-21 are estimated to be roughly

3 Thereisa presumption in current law that 2% of revenue from the motor fuel tax on gasoline is vsed for
watercraft, snowmobiles, and off-road vehicles. As a result, Article X, Section 40 of the Michigan Constitution
dedicates 2% of all tax revenue derived from the sale of gasoline for consumption in internal combustion engines to
the Recreation Improvement Account within the Michigan Conservation and Recreation Legacy Fund. This
constitutional dedication is reflected in Part 711 of the Michigan Natural Resources and Environmental Protection
Act (1994 PA 451).
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$11.6billion. The estimated reduction in GF/GP funds under this package would represent
approximately 7% of that total.

The income tax rate reduction trigger created by Senate Bill 414 would reduce state GF/GP
revenues in years in which prior-year GF/GP revenue growth exceeds the rate of inflation
beginning with FY 2022-23, assuming GF/GP revenues were above the adjusted FY 2020-
21 level. Those revenue reductions would continue in subsequent years.

The frequency and magnitude of such revenue reductions would depend on future levels
of inflation and economic growth, as well as potential non-economic factors affecting state
revenues. (An example of such a non-economic factor is the increase in capital gain and
dividend income tax revenue associated with the fiscal cliff in tax year 2011. While this
one-time revenue increase was largely offset the following year, the trigger mechanism
would have resulted in a permanent reduction in the income tax rate.)

Based on FY 2013-14 and FY 2014-15 GF/GP revenue estimates from the May 2015
consensus revenue estimating conference, if these provisions were currently in effect (with
FY 2013-14 as the base year), the income tax rate for tax year 2016 would drop from the
current level of 4.25% to approximately 3.96%, resulting in a revenue reduction of $593
million. :

The bill would effectively create an ongoing GF/GP revenue limit equal to FY 2020-21
revenues adjusted for cumulative inflation times 1.425, This would allow future revenue
growth to offset a decline in revenues occurring for economic or other reasons prior to the
trigger taking effect. It would not, however, preclude arevenue decline occurring in a year
immediately following a triggered rate reduction.

Fiscal Analysts: William E. Hamilton
Jim Stansell
Kyle I. Jen

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations, and does not constitute an official statement of legislative intent,
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FINAL ESTIMATE
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MICHIGAN'S
ECONOMIC OUTLOOK
AND BUDGET REVIEW

 FY 2021-22, FY 2022-23,
FY 2023-24, and FY 2024-25

January 11, 2023

Senate Fiscal Agency

Kathryn R. Summers, Director — Lansing, Michigan — (617) 373-2768
www.senate.michigan.gov/sfa
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FY 2021-22 PRELIMINARY REVENUE

» General Fund/General Purpose and SAF revenue Increased an estimated 13.7% In FY 2021-22
compared with FY 2020-21, _ :

o Therevenue Increase In FY 2021-22 reflected in part increases in personal income tax, corporate
income tax, and sales tax. These Increases were slightly offset by a drop in the use tax and lower
lottery revenue.

e The books have not yet been closed for FY 2021-22; final revenue will be datermined at
hookelosing.

Michigan's economy grew during FY 2021-22, Personal income grew 0.1%, wage and salary
employment grew 3.0%, and wage and salary income grew 8.1%; however, inflation-adjusted
personal income fell 7.5%. Based on preliminary year-end revenue data, GF/GP and SAF revenue
from ongoing revenue sources totated $33.0 billion in FY 2021-22, which Is 13.7% above the FY
2020-21 revenue level (as presented In Table 4). These figures are preliminary In that they remain
under review by the Office of Financial Management, which prepares the Michigan ACFR. Actlons
takan or determinations made betwsen the date of this publication and bookelosing may, and likely
will, change the amounts of final year-end revenues for FY 2021-22, :

The preliminary GF/GP and SAF revenue level for FY 2021-22 is $1,510.7 million above the May
2022 consensus revenue estimate. The largest share of the revenue increase from the May 2022
estimates reflects net income tax collactions, which were $459.0 million above the May consensus
estimate dus to high quarterly payments related to timing issues assoclated with the adoption of the
Flow-Through Entity Tax in December 2021, Sales and use tax revenue was $69.2 mililon above
the May estimate. Refunds paid under the MBT were $84.0 million lower than expected, although

"this may reflect timing igsues, and companies could claim these refunds in a subsequent year.

Corporate Income tax collections rose 19.2% and finished $206.7 milllon above the May 2022
estimates. Loltery revenue was $48.7 million below the May 2022 estimates. Baseline GF/GP and
SAF revenue increased 11.5% In FY 2021-22.

Tax Policy Changes

Indlvidual Income Taxes. The indexing of the personal axemption for the IIT reduced revenue by
$112.5 million ($86.7 million GF/GP and $26.8 milllon SAF). Because prellminary GF/GP revenue Is
forecasted to Increase in FY 2021-22 by an amount greater than 1.425 times the rate of inflation,
Public Act 180 of 2016 is predicted to require a permanent reduction in the IIT rate. Any reduction
that ultimately occurs (based on final year-end revenues determined at book-closing) would reduce
revenue beginning in FY 2022-23 and is discussed in the balance sheet section at the end of this
report.

Personal Property Tax Reform. Use tax collections of $521.9 miilion in FY 2021-22 will he levied
by the Local Community Stabilization Authority (LCSA). These collections finance reimbursements
of local revenue losses associated with exempiing eligible manufacturing personal property from
property {axation and the continuing impact of the small taxpayer exemption. Use tax collections for
the LCSA reduce GF/GP revenue,

Michigan Business Tax. The MBT will lower GF/GP revenue by $500.3 million in FY 2021-22. All
the impact of MBT credits reduces GF/GP revenue,

Federal Tax Reform and the COVID-19 Relief Measures. COVID-19 Federal stimulus from 2020
reduced IIT revenue by $12.4 million ($8.7 million GF/GP and §3.7 million SAF). This aleo reduced
CIT by $103.1 million to the GF/GP. The CARES Act reduced IIT revenue by $18.0 million ($13.7
miflion GF/GP and $4.3 million SAF). The American Rescue Plan reduced IIT revenue $258.2 miilion

~ {$229.2 million GF/GP and $29.0 milfion SAF).
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Public Act 180 of 2015 amended the income tax act so that beginning with tax year 2023,
in the event general fund revenue growth exceeds certain levels the income tax rate wiil be
automatically reduced. The base of the trigger Is FY 2020-21 general fund revenue, and that
amount is multiptied by cumulative inflation and an adjustment factor of 1.425 to determine
the level of capped revenue in subsequent yeare. For tax year 2023, the level of capped
revenue is based on.the inflation-adjusted growth (including the adjustment factor)
between FY 2020-21 and FY 2021-22. For tax year 2024, the span would be FY 2020-21
through FY 2022-23.

If the actual amount of general fund revenue in a given year, as published in the Annual
Comprehensive Financial Report (ACFR), exceeds the capped revenue for that year, the
excess amount will be offset by a reduction in the income tax rate, and thus income tax
revenues, Note that because the ACFR for FY 2021-22 has not yet been published, it's not
possible to caloulate the impact of the trigger on the income tax rate for TY 2023 under the
requirements set forth in the statute. However, based on preliminary FY 2021-22 general
fund revenue, the trigger would take effect and lower the income tax rate for TY 2023 to
4.05%.

BSF Yesr-End Balance

The Counter-Cyclical Budget and Economic Stabilization Fund {BSF), the state’s rainy day
fund, is a reserve of cash to contribute to or withdraw from throughout economic and budget
cycles. Table 5 details deposits, withdrawals, interest earnings, and the year-end balance

~ from FY 1990-91 through FY 2024-25, Estimates include the impact of 2014 PA 188, which

069

amended the Michigan Trust Fund Act to require annual $17.56 mlllion deposits of tobacco
settlement revenue to the BSF from FY 2014-15 through FY 2034-35.

The statutory BSF trigger calculation, based on Michigan pergsonal income less transfer
payments adjusted for inflation and actual or net GF/GP revenue, indicates whether
deposits (pay-ins) or withdrawals {pay-outs) are recommended for a fiscel year. Regardless
of the calculated amounts, however, all deposits and withdrawals must be appropriated.
After an appropriated pay-in of $180.0 million in FY 2021-22, the BSF ending fund balance
was $1,688.9 million. Based on the formula, no pay-ins or pay-outs would be indicated for
FY 2022-23, FY 2023-24, or FY 2024-25,

After adjusting for the required $17.6 million deposits and estimating interest earnings, the
estimated year-end balances are $1,688.1 million for FY 2022-23, $1,796.5 million for FY
2023-24, and $1,888.9 million for FY 2024-26. '

EcoNomIc OuTLaoK AND HFA REVENUE ESTIMATES: JANUARY 2023
Page 14 House Figcsl Agency
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STATE OF MICHIOQAN

GRETCHEN WHITMER DEPARTMENT OF TREASURY RAGHAEL EUBANKS
GOVERNOR LANSING STATE TREASURER
March 22, 2023
Tho Honorable Dana Nessel
Department of the Attorney General
Q. Meanen Williams Building
525 West Ottawa Street
Lansing, MI 48933

Re: Request for an Attorney General Opinion
Dear Atiomney General Nessel:

.. As we have previously discussed, I am writing o formally request an opinion from your offlce
regarding whether the individual income tax Fate reduction under MCL 206.51(1)(c} s -
temporary (i.e., for one year only) or psymanent (L.¢., for all subscquent years)..

2015 PA 180 amended the Income Tax Act of 1967 to reduce the income tux rate from 4.25% “if

" the peroentage increase in the total general fund/genaral purpose revenue from the immediately . .
preceding fiscal year is groatar than the inflation rate for the same perlod and the inflation rate is
positive . .. ! Specifically, MCL 206.51 provides, in relevant part:

(1) For recelving, saming, or otherwise scquiring incomo from any source
whatsoever, there Is lovied and impaged under this part ypon the taxable income
of evary person other than a corporation a tax at the following rates inthe
following circumstances:

LR R ]

(b) Except 35 otherwise provided under subdivision (¢), on and after
October 1, 2012, 4.25%.

(¢) For sach tax year beginning on and after Jamuary 1, 2023, ifthe
percentage increase in the total genernl fimd/gencral purpose revonue from
the immediately preceding fiscal year is greater than the inflation rate for
the same period and the inflation rate is posltive, then the current rate shall
be rednced by pn amount detérmined by multiplying that rate bya
fraction, the rumerator of which is the difference between the {otal general
fund/general purpose revenue from tho immediately preceding state fisoal
year and the capped general fund/general purpose revenuc and the
denominator of which is the total revenue colleoted from this part in the
immediately preceding state fiscal year.

¥ MCL 206.51{1)(¢).

P.O. BOX 30T16 » LANSING, MIGHIGAN 48808
. www,michigan.goviimasury « 517-386-1808
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Questlon: If the facome tax rate for a partienlar year is reduced under MCL 206.52(1)(¢),
does the tncome tax rate return to 4.25% as descibed In MCL 206.51(1)(b) In the
subsequent year, or does the rate remain at the reduced rate calevlated under

MCL 206.51(1)(c)? For purposes of this quastion, presume that the rate reduction in

MCL 206.51(1)(c) is not triggered in consecutive years,

I respectfully request your formal opinion on this question, If you or your staff would like any
additionsl information regarding this question, pleass contact this office.

Singepely,

Rachael Bubanks
State Troasurer
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6/30/23, 8:67 PM Treasurer Eubanks Announcas Income Tax Cut for Michigandars

TREASURY

Treasurer Eubanks Announces Income Tax Cut
for Michiganders

March 29, 2023

Roh Lelx, Treasury, 517-3358-2167

LANSING, Mich. -- Today, following the refease of the State's fiscal year 2022 Annual
Comprehensive Financial Report, Treasurer Rac‘hael Eubanks announced that
Michigan'’s state income tax will decrease to 4.05% for one year. Driven by low
unemployment, strong business growth, and an overall strong economy, families will
pay lower taxes when they file next year for tax year 2023.

“Michigan’s strong economic position has led to a reduction in the state income tax
from 4.25% to 4.05% for 2023," said Treasurer Rachael Eubanks. “When Michiganders
file their 2023 state Income taxes in 2024, they will see the rate adjustment in the form of
less tax owed or a larger refund.”

“As a result of our growing economy and strong fiscal management, Michigan's state
income tax will decrease to its lowest in 15 years,” said Governor Whitmer. “Our state is
headed in the right direction, bolstered by low unemployment, projects bringing Jobs
and supply chains home, and fiscally responsible, bipartisan leadership that took us
from a projected $3.5 bitlion deficit in 2020 to a $9.2 billion surplus this year, paid down
$14 billlon in debt, and brought the rainy-day fund to an all-time high. This year, we
permanently rolled:back the retirement tax on our seniors, quintupled the Working
Families Tax Credit for 700,000 families, and now, everyone's income tax will decrease for
a year. In total, we have put $1.6 billion in tax relief back in people’s pockets without
cutting any critical services or programs.”

State Income Tax Reduction

httpa:/fwww.michigan.gov/treasury/aboubinews/2023/03/28/Ireasurar-au banks-announces-income-tax-out-formichiganders 113
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6/80/23, 8:87 PM Treasurgr Eubanks Announces Income Tax Cut for Michiganders
In 2015, Michigan enacted a law requiring a temporary reduction of the state income tax
if the general fund grew faster than the rate of Inflation in any year starting in 2023, Now,
because of strong economic growth and robust state revenues, the state income tax will
decrease to 4.05% for one year. This will equate to a savings of approximately $50 for the
average Michigan taxpayer.

Attorney General Dana Nessel issued a legal opinion finding that the tax reduction will
apply to tax year 2023, It requires consensus by and annual reevaluation by the
Treasurer, Senate Fiscal Agency, and House Fiscal Agency. It is anticipated the formal
step of adopting a consensus with updated revenue estimates will occuras a procedural
matter at the May Consensus Revenue Estimating Conference, The tax change will be
effective Jan. 1, 2023 for tax year 2023,

. Governor Whitmer's Fiscally Responsible Leadership

Since taking office, Governor ‘Whitmer has signed four balanced, bipartisan budgets
paying down $14 billion in debt, and brought the rainy-day fund to an all-time high of
nearly $2 blllion without raising taxes on working families by a dime. She sighed
legislation cutting taxes for small business owners, permanently rolling back the
retirement tax on seniors, permanently quintupling the Working Eamilies Tax Credit,
and established bipartisan economic development tools to help the state land over $16
billion of projects creating 16,000 domestic manufacturing jobs. Thanks to this
governor's strong, fiscally responsible leadership, Michigan received its first credit rating,
upgrade in a decade from Fitch, a national financial firm.

M| Newswire Department of Treasury

Related News
Time Running Out to Complete the FAFSA

Treasury Offers Help to Taxpayers Who Missed Tax Filing
Deadline

https: /A, mlchigan.govltmasuryfaboutlnewa!zozalosiasftmasurer-auhanks-annnunoes-lncama-lax-ml—for—mlchisandﬁfﬂ
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bISULLY, 357 PV Treagurer Eubanks Announces Incomse Tax Cut for Mishiganders

Treasury Provides Last-Minute Tips Before Individual Income Tax
Deadiine

Last Weekend Before State Individual iIncome Tax Deadline
Treasury: State Individual Income Tax Deadline in a Week

Local School Districts to Save Approximately $8 Million in Interest
Fees School Loan Revolving Fund Interest Rate Dropped to 1.19%

Treasury: Adult-Use Marijuana Payments to be Distributed to
Michigan Municipalities, Counties

'T‘reasury: State Individual Income Tax Returns Due in Less Than a
Month

Investing Tax Refund in MESP can Pay Big Dividends for Child's
Future

. “RAREAB URY
. Treasurer Eubanks Announces Income Tax Cut for Michiganders
Copyright State of Michigan

hitps:/www.michigan.govilreasury/aboutnewe/2023/03/20/treasurer-subanks-announces-intome-tax-cut-for-michigandars 313
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6/30/23, 8:58 FM Nofice: Income Tax Rate of (ndividuals and Fiduclaries Reduged tn 4.06% For The 2024 Tex Year

TREASURY

Notice: Income Tax Rate of Individuals and Fiduciaries Reduced to
4.05% For The 2023 Tax Year

Date: March 30, 2023

Individuals and fiduciaries subject to tax under Part 1 of the Income Tax Act, MCL 206.1 et

. Seq, are generally subject totax at a 4. 25% tax rate under Section 51 of the Income Tax
Act, MCL 20651, However, for each tax year begmnmg on and after January 1, 2023, that
rate may be subject to a formulary reduction as provided by Section 51(1)(c} if there Is a
determination that the percentage increase in general fund revenue from the
immediately preceding state fiscal year exceeded the inflation rate for the same period.
That determination is required to be made jointly by the State Treasurer, the Director of
the Senate Fiscal Agency, and the Director of the House Fiscal Agency based on
financial data from the Annual Comprehensive Financlal Report (ACFR).

Based on recently finalized data from the ACFR for the fiscal year that ended September
30, 2022, it has been determined the conditions requiring a reduction to the current tax
rate have been met. Based on the formula prescribed by Section 5i(1){c), the reduction to
the current tax rate is equal to 0.20 percentage peints (0.20%). Thus, the tax rate
applicable to all Individuals and fiduciaries for the 2023 tax year is 4.05%. This revised
rate is an annual tax rate that is effective as of January 1, 2023,

Treasury's withholding rate tables for the 2023 tax year will not be updated to
accommodate the revised rate. Individuals and fiduciaries with questions about the
effect of the rate change on the amount of tax being withheld from their income shouid
contact their employer or administrator directly. '

Treasury will update forms, instructions, and guidance as necessary to reflect the
change to the annual Income tax rate for the 2023 tax year. These changes, as well as
any other future guidance related to the 2023 tax year, will be available on Treasury's

website at www.michigan.dov/taxes,

[T e

hitps:wwwmichigan govitreasurylieference/taxpayarnoticea/tax-year- .2023-income-tax-rats 102
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5/30/23, 8:69 PM Nollce: Income Tax Rete of Individuals and Fidudiarias Radyced to 4,05% For The 2023 Tex Year

Notice: Income Tax Rate of Individualt&id Fiduciaries Reduced to 4.05% For The
2023 Tax Year
Copyright State of Michlgan

https:ﬂwww.mlchlgan,gaw‘trea5ury!ralsruncaﬂaxpayer—noliuaall:a»year—202&Inmma—hx—ra!e 22
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MICHIGAN'S
ECONOMIC OUTLOOK
AND BUDGET REVIEW

FY 2022-23, FY 2023-24,
and FY 2024-25

May 16, 2023 ...

Senate Fiscal Agency

Kathryn R. Summers, Dirsctor — Lansing, Michigan — (517} 373-2768
www.senate, michigan.govisfa
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MAJOR GENERAL FUND & SCHOQL AID FUND TAXES IN FY 2022-23 THROUGH FY 2024-25

Federal Tax Reform Interactions with Corporate and Individual Income Tax Revenue. In
December 2017, the Federal government adopted tax reform legislation that made humerous
changes to both the Federal IIT and the Federal corporate income tax. Many of the Federal changes
were expected fo affect Michigan tax revenue. For example, the personal exemptlon was set to zero
and Michigan personal exeimptions wers based on the allowed Federal exemptions, suggesting that
Federal tax reform might have eliminated the Michigan personal exemption and substantially
increased taxpayers' Michigan tax liabilities, Other Federal changes eliminated certain deductions
or exemptlons, thereby increasing the Income taxpayers would use in computing their Michigan
llabilltles. The forecast includes estimates of these Impacts, as well as the impact of Public Acts 38
and 39 of 2018, which were enacted In response to the effect Federal tax reform was estimated to
have on Michigan revenue.

Individual Income Tax. Individual income tax net collaction will decrease an estimated 8.5% In FY 2022~
23, o $12.7 billion. Fiscal year 2022-23 withholding, which represents the majority of gross IiT revenus,
will Increase 1,1%, Quarterly estimates and annual payments will fall 22.5% and 27.3%, respectively, as
the timing issues associated with the adoption of the Flow-Through Entity tax are resolved. As economic
growth resumes, withholding will continus to grow 2.2% in FY 2023-24 and 3.5% in FY 2024-25.
Compared with the January 2023 consensus revenue estimates, the revised estimate for FY 2022-23
T revenus is $745.4 million lower, and the revised estimate for FY 2023-24 Is $1,568.8 million lower,
reflecting slower employment and wape growth forecasts and tax law changes.

Because GF/GP.revenue increased in FY 2021-22 by an amount greater than 1.425 times the rate of
inflation, Public Act 180 of 2015 requires a reduction in the IIT rate, which will reduce GF/GP revenue
beginning In FY 2022-23. Based on the FY 2021-22 Annual Comprehensive Financial Report, the lIT
rate for tax year 2023 Is 4.05%, which will reduce General Fund revere by $527.6 miillon in FY
2022-23 and $186.6 million In FY 2023-24. Based on an opinion from the Attorney General, the rate
reduction is a temporary rate reduction for tax year 2023, although the reduction will affect both FY
2022-23 and 2023-24. School Aid Fund revenue will not be affected because the income tax earmark
to the School Ald Fund automatically adjusts to hold the SAF harmiess for changes in the tax rate.
Since the tax rate cut came after the beginning of the year, a portion of the payments racelved this
year wlll be at the old rate (4.25%) and a portion will be at the new rate (4.05%). The Treasury is not
requiring employers to adopt new withholding tables and because the SAF earmark Is based on
gross collections rather than net collections, taxpaysrs who over-withheld will recsive refunds, which
raduce only GF revenue. Public Act 4 of 2023 adopted an increase in the Earned Income Tax Credit
(EITC) and changes to taxation on certain retirement income. The Increase in the EITC will reduce
GF/GP by $768.0 milllon in FY 2023-24 and $384.0 milllon In FY 2024-25. The changes affecting
retirement income will reduce IIT revenus in FY 2023-24 by $281.0 million ($224.1 million GF/GP
and $56.9 million SAF) and will reduce IiT revenue in FY 2024-25 by $350.0 million {$275.9 million
GF/GP and $74.1 million SAF), '

Sales Tax. The forecast predicts Michigan sales tax revenue will se 0.3% in FY 2022-23,0.1% in FY
2023-24, and 2.1% In FY 2024-25, Compared with the January 2023 consensus revenue estimates,
the FY 2022-23 sales tax estimate is unchanged while the revised sales tax estimate for FY 2023-24
is down $6.4 million and the revised estimate for FY 2024-25 is up $63.3 million, The changes primarily
reflect revised estimates of consumer spending due to changes in personal income, declining savings
balances, and a shift from the current goods-heavy consumption (largely subject to salea and use
taxes) to a mora nomal spiit between goods and sarvices (which are jargely exempt from sales and
usa taxes), s well as new tax exemptions. Most sales tax revenue is earmarked to the SAF (73.3%)
and the remainder goes to local government revenue sharing payments, the Comprehensive
Transportation Fund, and the General Fund. To reflect the significant portion of sales tax revenue
earmarked In statute for revenue sharing that has been diverted to the General Fund, this report
allocates all of the statutory revenue sharing earmark to the General Fund and shows the appropriation
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MEMORANDUM s SfAﬁ g

DATE: May 19, 2023

TO: Members of the Michigan Senate

FROM: Kathryn R. Summers, Direcfor

RE: May Consensus Revenue Year-End Balance Estimates Based on Senate Budgets.

Based on the revised consensus revenue estimates agreed to on May 19, 2023, the enacted fiscal
year (FY) 2022-23 appropriations, panding supplementals, and projected State appropriations
based on Senate-passed FY 2023-24 budgets, the Senate Fiscal Agency (SFA) has revised its
estimates of the year-end balances In the FY 2022-23, FY 2023-24, and FY 2024-25 General
Fund/General Purpose (GF/GP} and School Ald Fund (SAF) budgets. This memorandum provides
a brief summary of these revised estimates, and Table 1 below compiles the balances into a
summary table. .

Table 1

SFA ESTIMATES OF YEAR-END BALANCES USING CREC REVENUE ESTIMATES
{Fiscal Year, millions of dollars)

FY 2022-23 FY 202324 FY 2024-25

General Fund/General PUIPOSe.......cesisesresinse $2,592.7 $923.1 $1,289.4
SChOO[ Aid Fl.{l"ld A aSaa R A s SRR AP AR IR T nr BNy $3l903-5 $2!101 '3 $2,646-7

FY 2022-23 Year-End Balance Estimates

The initial FY 2022-23 budget approved by the Leglslature was based on the May 2022 consensus
revenue estimate. The revisions to the consensus revenue estimates agreed to in January 2023
reflected an increase from the May 2022 estimate for both GF/GP and SAF revenue, allowing
continued surpluses In both the GF/GP and SAF budgets. The May 2023 conseneus estimate of FY

+ 2022-23 GF/GP revenue was decreased by $989.9 miliion from the January 2023 consensus revenue

estimate due to changes In tax policy and earmarks of Corporate Income Tax (CIT) revenue, while
consensus SAF revenue was increased by $106.5 million. The.consensus estimates coupled with
enacted appropriations and SFA projected expenditures for May 2023 result in a projected year-end
balance of $2.8 billion GF/GP and $3.9 blllion SAF.

The FY 2022-23 GF/GP revenus is decreased by $989.9 mililon from the January consensus revenue
estimate. In addition to the estimated decrease In ongolng revenus, the SFA's FY 2022-23 estimated
GF/GP revenue total of $20.2 billlon includes $7.5 billion of surplus revenue cartied forward from FY
2021-22; a negative adjustment totaling $525.6 million fo reflect statutory State revenue sharing
payments; and a $2,6 million reduction from redirection of restricted revenue.

The projected level of FY 2022-23 GF/GP expenditures includes initial ongoing appropriations of $12.0
billion; initial one-time appropriations of $3.3 biilion; enacted supplemental appropriations of $2.5 bililon;
caseload and cost reductions from the May 2023consensus of $430.8 million in the Department of Health
and Human Services (DHHS); and numerous other one-ime and ongoing spending Items. Comparing
eslimated GF/GP revenue to year-to-date GF/GP appropriatione, adjusted for SFA assumptions, results
in a projectad year-end GF/GP balance of $2.6 billion.

201 N. Washington Square » Suite 800 - The Vietor Centor » Lansing, Michigan

per

Recysled

Telephone: (517)373-2768 » Fax; (517) 373-1986 i @n
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MEMORANDUM

May 19, 2023
Page 4
- Table 1
GENERAL FUND/GENERAL PURPOSE (GF/GP)
REVENUE, EXPENDITURES, AND YEAR-END BALANCE ESTIMATES
{mililons of dollars)
: SFA Estimates
FY 2023-24 FY 2024-25
FY 202223 SFA SFA
Year-To-Date _ Eetimate _ Estimate
Revenua: i
Beginning BalanCs .uuemisemsmnenmimmmmmrrere: $7463.5 $2,592.7 $023.1
Re

CREG Forecast Revanue Esfimate (January 20289) $14,7778 $15,082.2 $15,5456.6

GREC Forecast Revenue Change (ay 2023) s 889.9 9 1.629,

Subtetal: Unadjusted CREC Forecast (May 2028) ..ucerecssncvisssnia $13,788.0 $13,238.3 §13,9184
SFA Adjusiments: Restore temporary revenus losses to baseline (May 2023) . 1,0808 _ 1,162.4. §50.0

Adjusted CREC Forecast Ongolng Revenue Estimate (May 2023) $14,868.8 §14400.7  $14,466.4 |

h venue Adiusiments:

Adjustments (PPT Rold HAIMISESE) vuuw .. sssaceessusssmmrsssssssssemererensmesssssssseses . {$75.0) ($76.0) (57 5. 0)

CIT Housing Earmark = built into ongoing ravenues weeses mscsmsemsssersens 0.0 0.0

Sales tax remaval for delivary and installation - built into onging revenues.,.,. 0.0 " 0.0 0 0

Senate Bill 127 Community Foundation Endowment FUR...m.«wesseesecessens 0.0 (3.3) (3.9)

Senate Bill 128 food bank donatione 0.0 {18,7) (18.7).

Retirament income tax changes (HB 4001) - built into ongaing ravanues . 0.0 a.0 0.0

EITC (HB 4001) - built into ongolng revenues ....... 0.0 0.0 0.0

Liquer Purchase Revolving Fund - authorized distibution agent ad|ustment .. {14.5) (19.1) (19.7)

Revsnua Sharing Payments,, {626.6) (651.8) (551.8)
Subtotsl Ongoing Ravenue O— $14,245.7 $13,732.8 $13,797.9

an=ort R

Legal Settiements/Rediraction of Restricted RAVENLS .. wmscmessssen ($2.8) ($2 B) ($2.6)

Moving forward one<year impect of EITC (SB 144) ..ccvvuees rasrsrevevresresnaRsna e (384.0)

Thraa-year CIT SOAR earmMark ,.....c.sereeesprsn {60.0) (50 0) (50 0)

Three-year CIT RAP earmerk (500.0) {500.0) (500.0)

Income tax reduction (e, rigger) - 4/10/28; AG opinlon 1-year impact (530.8) {2284) 0.0

Revenue Shering One-Tima Peyments . (49) {26.7) 0.0

Subtotat Non-Ongoing Ravanue.... 31472.3) (3807.7) ($552.8)

Total Estimatad GF/GP Revanue Including Baginning Balanos...usmmsamnsmim $20,240.9 $16,517.9 $14,168.4

Total Estimated GF/GP Revenue Excluding Baginning Balance .uesresmes $12,777.4 $12,925.2 $13,245.3

Expsnditures; :

raptiationa: ‘

Initial Senate Kspmprlailone ...... . $11,903.8 $12,859.0 $12,8574
Ongoing reserve for audit, legel, statistory, and gther 6osts ... 00 1000 100.0
Ongoing Community District Trust Fund GF payment v s 0.0 - 282 . 328

Subtotal Ongoing Approptiations...,. $11,963.8 $12,087.2°  $1290602

r Appronriations:
Estimated One-Tima Appropriations .. $3,202.3 $2,148.8 $0.0
BSF Depaslt 0.0 200.0 0.0
Fund =hift Comections payroll with revenue 1088 SFRF .....nmemesisssisin 00 (700.0) 0.0
Enactad Supplementals 2,530.4 0.0 0.0
Exec Rec Supplamentals (2023-2 and 2023-3) wuunssesen- PP B18.7 0.0 0.0
Remove Exac Rec supplementals to Bhow BESEING ....cuisisssmense .- 818.7) 0.0 0.0
Restore FMAP and caseload savings from exac rec Supplementals - (517.5) 0.0 0.0
CREC forecast of adjustments in FMAP, caaaloada. chuld car ......... 7.7 (81.3) (111.2)
Senate supplemental ieMS .. serrravRsRRpRRe AL e basand HRRE AT RE e rase “ 29.3 0.0 0.0
Reserve for audit, legal, statutory, other costs 200.0 20.0 0.0
Treasury boilerplate appropriation 60.0 0.0 0.0
Addtionel I-12 GF for Community District Trust Fund (moved to ongorng).... 224 0.0 0.0

Subtotal One-Time and Other Appropriations.......... " B,684.6 $1.607.8 $111.2

Total Estimated GF/GP Expenditurcs ' $17,648.2 $14,504.8 $12,879.0

PROJECTED YEAR-END GF/GP BALANCE (Total) §2.592.7 59231 1

PROJECTED YEAR-END GF/GP BALANGE (ONngoing} ccusmmemsmsmssarssass $2,286.1 $7456 $607.7

PROJECTED YEAR-END GF/GP BALANCE (One-Time)...us $306.8 $177.6 $481.7
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MICHIGAN'S MAJOR TAXES: REVENUE ESTIMATES, TAX RATES, AND YIELDS FOR FY 2021-22 & FY 2022-23
{dolfars in millions}

Exampiss of
Revenue Estimates (a) Revenua Impact Due
To Change In Rate i) )
FY 202122 | FY 2022-23 | Current FY'22 FY'23 History of Tax Rate Changes:
T Met Net Tax Rats Rate Rev Change|Rev Change
X Revenug Revenue Change | Ffi. 1/1/22 Eff, 1/11/22
‘ | | Ter 2% 1911 50% 200439% M
Individual Income Tax: 1975: 4.6% 1992: 5.6% 411
Gross Collections $16,727.2 $15,690.4 4.25% 1982: 4.6% 101 1983: 6.36% 2007:4.35% 1041
Refunde {3.244.2) {2.478.2) 19684: 5.35% ©/1 1986:4.6%  2012:4.26% 10/
Nat Income Tax $13,483.0 $13,220.2 0.1% $224.1 $336.4] 1004: 4.4% 51 2000:4.2%
2002: 4.1% 20063: 4.0%
1% of. (b}
Sales Tax (b) $10,200.6 $10,232.5 B8.0%first 4% of 8%  $1,3120 $1,737.3] 1933:3.0% 1980; 4.0%
ast 2% of 6% 1,238.4 1,641.8] 1884: 6.0% &M
Use Tax (c} $2,604.3 $2,580.7 6.0% 1.0% $325.6 $43t.8] 1937: 3.0% 1960: 4.0%
1884 6.0% 51
Corporate Incoms Tax $1,8226 $1.562.1 B.0% 1.0% $227.8 3263.7] Rate haa not changed.
1947: 3contsipk  195%: 4 cents/pik
Tobacgo Tax $830.7 $819.4 1981: 5centsfpk  1962: 7 cants/pk
Cigarattea §724.0 $711.7] $2.00/peck | $0.10/pack $28.9 $352F 1970: 11 centsipk 1882 21 cents/pk
QOthar Tobacco Products $108.7 $107.71 32% whala=- 2.0% $5.0 $8.7| 1087: 25 centsipk 1993 75 cents/pk
sale price 2002: $1.26/pk 811 2004: $2/pk 711
1859: Liquor exclse tax established - 4.0%
Liguor Tax (d} $70.0 $800 4.0% 1.0% $14.7 $19.9] 1962 Liguer specific tax established - 4.0%
’ 1972; Liquor specific lax established - 1.85%,
repealed 10/1/2012

1985; Liguor specific tax established - 4.0%
1933 $1.36/bairel  1059: $2.50/barrel
|Beer Tax (e} $418 $42.4% $6.30/barrel} $1/barrel $4.9 $6,7] 1962: $8.61/bamal 19686: $8.30/barrsl

te) (8}
19837: $0.50/gallon

Wine Tax {f) $10.4 340.6 n $0.01/ter $0.6 $0.8] 1981: wi 16% alcohol 13.5 centsiliter
1081 wi >18% alcohol 20 cants/liter
1989: mixed-gpirit drinks 48 cents/liter
. 1909: 8,1% of adj. gross recelpls
CasIno Gaming Tax (g) $110.0 $113.4 8.1% 1.0% $10.2 $14.0] 2004: 12,1% of ed}, gross recelpis 9

. FYOT7: 8.1%-12.1% FY09: 8.1% 2/08

Real Estate Transfer Tax $627.0 $496.9 0.75% 0.25% $131.8 $165.6] Rate hes not changed,
1994: 6 mills
State Education $2,398.0 $2,563.2] 6 miils 1 mill $390.3 $427.2] 2003:5mills {one-year reduction only}
Proporty Tex 2004: 6 milils

1983; 13 centa/gal. 2017: 26.3 cents/gal.
Gasoline Tax {h) $1,196.0 $1,226.,5| $0.272/gal. | $0.01/gal. §33.0 $45.1] 1904: 15 cents/gal. 2022: 27.2 centsfgal.

4 1997; 19 conts/gal.
{a) Consensus Revenue Esfimatas, May 20, 2022,
(b) The first 4 percentaga polnts of the 6% sales tax rate are assseeed on the antire eales tax base (Including residential utllies), whereas the last 2
percentage pointa of the 8% salss tax rate are not assessed on resldential utiliiles,
{c) Combined State and local revenue, and thus includes porfion of the Use Tax directad to the Local Community Stabilization Authority. The LCSA portion
is sat In statute and would not be affacted by a rata change. Thus the estimatad impact of a rate change only reflects the Impast on Stafe revenue.
{d) There are {hras texes on liguor, each with a rate of 4.0% and they are eanmarked b the Genaral Fund, Sthool Ald Fund, and the Gonvantion Facility Fund.
One lax, assessad at 1.85% on sales for off-slte ¢consumption and sarmarked to the Liquor Purchase Revolving Fund, was repealed effective October 1, 2012.
(e} The beer tax of $6.30/barrel s equivalent ta 1.9 cants per 12 ounce cen of beer. Increasing the rata by $1/barre] would Increase the taw/can to 2.2 cents.
{f) Tax on wine is as follows: Wine contalning 16% or lese of alcahel: 13.5 cents/liter; and wine cantalning mare than 18% alcohol; 20 cants/liter.
{g} Inciudes only the regular casino gaming tax and excludes the taxes on Internat wegering, sports tetling and fantasy games.
{h) Tax rats Is adjusted each year for Inflation, Estimates assume na Inflation edjustment to current tax vate.
{I} 8enete Fiscal Agency estimate.

OTHER TAX ITEMS: FY 202021 FY 2021-22
income Tax Personal Ex.
Level {Tax Year} $4,800 $5,000
Cost per $10¢ change $30.0 $30.0
Propertty Tex Credit
Maximum Cradlt $1,500 $1,600
Cost per $100 changs 304 0.4

Senate Flscal Agency Updated: 6/23/22
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IV. INCIDENCE OF THE INDIVIDUAL INCOME TAX

For tax year 2020, about 5.0 million MI-1040 returns were filed, 77,300 more than for 2019 (sece
Exhibit 5 below). An additional 33,200 “credit-only” returns were filed for 2020. These
“oredit-only” returns refer to returns from taxpayers who did not file an MI-1040 form, but who did
claim a refundable tax credit, such as a property tax credi¢ or a home heating credit by filing the
appropriate forms. Of those “credit-only” returts, 9,200 claimed only a home heating credit, 9,500
claimed only a property tax credit, and 7,200 claimed both refundable credits.

The personal income tax generated $9.4 billion in net revenue for tax year 2020, which is total
revenue after all credits and refunds are paid, Income tax revenues increased $378.2 million (4.2%)
from 2019, reflecting increased AGI, and decreased refundable credits from the prior year.

- Exhibit 5
Fifteen-Year History of Income Tax Rates and Revenue

Number Average
of 10405  Adjusted Gross Average Nominal Effective
Year  Filed Income AGI Rate Rate _Revenuve

2006 4487257 272454940745 60,717  3.90%  2.03%  5,521,426,800
2007 4,560,672  292,321,301,678 64096  4.01%  1.99%  5,303,415,000
2008 4,481,511  257476490,543 57,453  4.35%  2.24%  5,757,103,800
2000 4,305,979  240,741,775,266 54268  435%  2.03%  4,883,682,400
2010 4,459,933  254,568,181,316 57079  435%  2.07%  5,264,953,200
2011 4,491,741  264,777,026,191 58948  435%  2.11%  5,594,565,100
2012 4514771  288,509,600,808 63,903  433% . 242%  6994,868,100
2013 4,560,075  289,850,295,303 63,550  4.25%  2.36%  6,840,270,600
2014 4,609,070  322,151,626296 69,895  425%  2.30%  7,419,330,100
2015 4,662,493  335,592,845275 71,977  425%  239%  §,009,012,200
2016 4,737,731  340,468,742,136 71,863  4.25%  2.39%  8,133,885,300
2017 4,775,673  369,384,403,541 71347  425%  2.37%  8738,816,000
2018 4,817,752  390,810,568,520 8L119  425%  2.32%  9,062,404,900
2019 4,875471  385283,987,497 79,025  4.25%  2.35%  9,046,522,000
2020 4,952,798  402,044,560,726 81,175  4.25%  2.34%  9,424,548,300

Source; Office of Revenuo and Tax Analysis, Michigan Department of Treasury,

"The AGI above is reduced by returns reporting a negative AGI totaling a negative $8.3
billion. The data for negative AGI returns are included throughout this report unless otherwise
noted.
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State Notes
[OPICS OF LEGISLATIVE INTEREST

Spring 2015

A History of the Michigan Individual Income Tax Rate
By Elizabeth Pratt, Fiscal Analyst, and David Zin, Chief Economist

The Michigan individual income tax is now the largest source of State tax revenue, with net revenue of
approximately $8.0 billion in fiscal year (FY) 2013-14, representing 38% of combined State General Fund
and School Aid Fund revenue. In FY 2013-14, the individual income tax provided 62.7% of General
Fund/General Purpose revenue and 20.5% of School Aid Fund revenue.

The amount of individual income tax revenue depends on the tax rate, tax base (the Federal adjusted gross
income and the additions and subtractions required by Michigan), and the availability of tax exemptions and
credits. The structure of the tax is limited by the Michigan Constitution of 1983, which states in Articls IX,
Section 7: "No income tax graduated as to rate or base shall be imposed by the state or any of its
subdivisions." Thus, the Michigan individual income tax is a flat rate tax, it has been levied at a rate of
4.25% since October 1, 2012,

The individual income tax rate frequently is debated by policymakers concerned with the level of taxation
and State spending. Since the advent of the tax in 1987, the tax rate has been changed fraquantly. This
article will review the history of the income tax rate, with a focus on the changes made during the last
decade.

Individuat Income Tax Revenue

The revenue from the individual income tax funds a significant pertion of the State budget, In recent years
it has provided well over one-third of combined General Fund/General Purpose (GF/GP) and School Aid
Fund {SAF) revenue. Eigure { ilustrates the full history of the individual incoms tex while Table 1 shows
the recent history of income tax revenue, with comparisons to combined GF/GP and SAF revenue.
Individual income tax collections vary significantly with economic conditions, such as during the recession
of 2008-2009, and changes in tax policy, such as the rate reductions implemented from 2000 through 2005.
Revenue from the individual income tax has increased in Its significance to the State budget over the last
decade.

Figure 1

Michigan Individual Income Tax Revenue
Actual Revenue, Not Adjusted for Inflation

$10,000

$8,000

$6,000

$4,000 f/v
$2,000 P/.f',

o r:nulunl TTTTT ||||||||||||| llllillll TTTTT]
1970-71 | 1078-77 | 1082-83 1 1088.80 | 1004-66 | 2000-01 | 2005-07 | 201213
1087-68 107374 1979-80 1665-88 1007-G2 1097-08 200304 2009-10 Est, 2016-18

Flecal Year

Bources: Stais of Michigan Camprshensiva Annual Finanolal Repor! (various years)

Elien Jeffries, Director — L.ansing, Michigan « (517) 373-2768
www.senate.michigan.gov/sfa
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State Notes

TOPICS OF | EGISLATIVE INTEREST f
Spring 2015 s i
Table 1
Individual Income Tax Revenue as a Percent of Total
General Fund/General Purpose and School Aid Fund Revenue
Not Adjusted for Inflation

income Tax Total GF/IGPand IncomeTaxasa

Fiscal Year Revenue EAF Revenue Percent of Total
1997-98 $6,316.1 $18,437.9 34.3%
1998-99 6,907.9 19,637.0 352%
1999-2000 7.144.2 20,569.9 34.7%
2000-01 6,749.4 19,896.5 33.9%
2001-02 6,096.0 19,483.0 31.3%
2002-03 5,811.8 19,611.3 28.6%
2003-04 5,873.4 19,5846 30.0%
2004-05 6,108.9 20,168.3 30.3%
2005-08 6,226.3 20,313.8 30.7%
2006-07 6,442.7 20,417 4 31.6%
2007-08 7.226.0 21,8499 33.1%
2008-09 §,856.8 18,202.4 30.5%
2009-10 5,531.3 18,495.5 29.9%
2010-11 64171 20,081.2 32.0%
2011-12 6,921.0 20,1254 34.4%
2012-13 8,271.8 20,8322 39.7%
2013-14 8,020.1 20,539.0 38.0%
Est. 2014-15 8,383.5 21,390.5 39.2%
Est. 2015-16 8,718.7 21,976.9 39.7%

Sources: Michigan Comprehensive Annuat Financial Reports, Senate Fiscal Agency,
and Consensus Revenue Estimates as of January 16, 2015

Revenue from the individual income tax is determined by the interaction of the tax rate and base. The
individual income tax base depends on the Federal definition of adjusted gross income; adjustments to
income, including deductions (such as the limited exclusion of pension benefits} and additions; credits; and
personal exemptions. As a resuit, the revenue generated by the tax will reflect a variety of economic factors,
such as inflation or changes in economic growth. Individual income tax revenue also is sensitive to the tax
rate. Based on current eslimates, an increase of 0,1% in the individual income tax rate effective January 1,
20185, would Increase State revenue by $224.2 million in FY 2015-16. Figure 2 illustrates the history of
Michigan's individual income tax revenue, adjusted for the effect of inflation. All of the major swings in
revenue shown in Eigure 2 reflect either changes in the tax, such as changes in the rate or base, or changes
in the economy other than those associated with inflation, !

The revenue from the individual income tax primarily has been deposited in the State General Fund;
however, there have been earmarks in effect since the inception of the tax. From FY 1967-68 through FY
1095-86, there were allocations made from income tax revenue to revenue sharing for counties, cities,
villages, and townships. Initially, 17.0% of the net revenue was allocated to revenue sharing and the
remainder to GF/GP revenue; however, the percentage and distribution of the allocation for revenue sharing
were amended frequently as the revenue sharing earmark percentage was reduced in response to
increases in the income tax rate and State budget diffisulties resulted in payment limits, reductions, and

1 A comprehensive review of changes to the individual income tax was published by the Michigan
Department of Treasury. Please see "Michigan's Individual Income Tax 2012", Michigan Department of
Treasury, Office of Revenue and Tax Analysis, Tax Analysis Division, July 2014, available as a link

from http://imichinan.gov/freesury/0.1607,7-121-44402 44404---,00,htm| under "Tax Reports".

Elien Jeffries, Director = Lansing, Michigan — (517) 373-2768
Page 2 of § www.senate.michigan.gov/sfa
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18 PUBLIC ACTS 1983—No. 156

account, the current balance of these accounts, an estimate of the revenue needed in
order to fund each revision specified by subsection (4), and an estimate of the
revenue needed to be deposited in the working capital reserve account in order for
appropriatiang fo be made from the working capital reserve account. The informa-
tion required by this subsection shall be itemized according to revenue source and
accounting procedure deviation.

- (4) The accounting procedures of this state for which a revision is required and a
transfer shall be made pursuant to subsection (1) shall include:

(a) The accounting on an accrual basis of expenditures which are based on
billings paid by the department of social services for the medical assistance program
established under title XIX of the social security act, 42 U.8.C. 1396 to 1396p, and
for the general assistance medical program established under Act No. 280 of the
Public Acts of 1939, being sections 400.1 to 400.121 of the Michigan Compiled Laws.

(b) The accounting on an accrual basis of cost settlement payments for the
prevention of utility shutoffs by the department of social services for the voluntary
heating fuel program.

21.425 Conditional effective date. [M.S.A. 3.117(5)]

Sec. 5. This act shall not take effect uniess House Bill No. 4092 of the 82nd
Legislature is enacted into law.

This act is ordered to take immediate effect.
Approved March 29, 1983,

Compiler's nate: Honse Bill No, 4092, referred to in §21.425. was upproved by the Governer on March 20, 1983, and
became P.A. 1088, No. 15, ind. Eff. Mar. 29, 1989,

[No. 15]
{HB 4092)

AN ACT to amend sections 51, 301, 351, and 481 of Act No. 281 of the Public
Acts of 1967, entitled “An act to meet deficiencies in state funds by providing for the
imposition, levy, computation, collection, assessment, and enforcement by lien and
otherwise of taxes on or measured by net income; to prescribe the manner and time
of making reports and paying the taxes, and the functions of public officers and
others as to the taxes; to permit the inspection of the records of taxpayers; to provide
for interest and penalties on unpaid taxes; to provide exemptions, credits and
refunds of the taxes: to prescribe penalties for the violation of this act; to provide an
appropriation; and to repeal certain acts and parts of acts,” section b1 as amended
by Act No. 155 of the Public Acts of 1982, section 301 as amended by Act No. 515 of
the Public Acts of 1982, section 351 a5 amended by Act No. 169 of the Public Acts of
1982, and section 481 as amended by Act No. 452 of the Public Acts of 1980, being
sections 208.51, 206,301, 206.351, and 206.481 of the Michigan Compiled Laws; and
to add section 496,

The People of the State of Michigan enact:

Sections amended and added; income tax act of 1967.

Section 1. Sections 51, 301, 351, and 481 of Act No. 281 of the Public Acts of 1967,
section 51 as amended by Act No. 166 of the Public Acts of 1982, section 301 as
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amended by Act No. 515 of the Public Acts of 1982, section 361 as amended by Act
No. 169 of the Public Acts of 1982, and section 481 ag amended by Act No. 452 of the
Public Acts of 1980, being sections 206.51, 206.301, 206.351, and 206.481 of the
Michigan Compiled Laws, are amended and section 496 is added to read as follows:

206.51 Tax rates on taxable income of person other than a corporation;
“taxable income” and “person other than a corporation” defined; compu-
tation of taxable income of nonresident; resident beneficiary of trust; tax
credit; taxable income of nonresident benefictary of resident estate or
trust; including items of income and deductions from trust in taxable
income; intention of section; imposition of applicable annualized rate;
applicability of rate provided by subsection (1){d){ll); additional tax rate;
reductions; rate fimitation; certification of unemployment rates. [M.S.A.
7.557(151)] :

Sec. 51. (1) For receiving, earning, or otherwise acquiring income from any
source whatsoever, there is levied and imposed a tax at the following rates for the
following periods upon the taxable income of every person, other than a corporation:

{a) Through March 31, 1982: 4.6%.

(b) From April 1, 1982 through September 80, 1982: 4.6% plus a temporary
emergency surcharge of 1% of the taxable income of every person other than a
corporation. _

(c) From October 1, 1982 through December 31, 1982: 4.6%.

(d) January 1, 1983 and thereafter, 3.9% plus the following rates for the speeified
periods;

() Except as provided by subsection (12), 2.2%, as adjusted pursuant to subsection
(11), or the following rate for the respective period, whichever is the lesger:

(A) From January 1, 1984 through Decermnber 31, 1984; 1.95%.

(B) From January 1, 1985 and thereafter: 1.2%.

(#1) 0.26% until the first of the month following the month in which the state
treasurer makes the certification required by subsection (10), or through September
80, 1986, whichever date is earlier.

(2) As used in this section, “taxable income" means taxable income as defined in
this act subject to the applicable source and attribution rules contained in this act.

(3) As used in this seetion, a person other than a corporation means in addition to
a resident or nonresident individual:

(a) A partner in a partnership as defined in the internal revenue code.
(b) A beneficiary of an estate or a trust as defined in the internal revenue code.
(¢) An estate or trust as defined in the internal revenue code.

(4) As used in this section, the taxable income of a nonresident shatl be computed
in the same manner as in the case of a resident, subject to the allocation and
apportionment provisions of this act.

(5) A resident beneficiary of a trust whose taxable income includes all or part of
an accumulation distribution by a trust, as defined in section 665 of the internal
revenue code, shall be allowed 2 credit against the tax otherwise due under this act.
The eredit shall be all or a proportionate part of any tax paid by the trust under this
act for any preceding taxable year which would not have been payable if the trust
had in fact made distribution to its beneficiaries at the times and in the amounts
specified in section 666 of the internal revenue code, The credit shall not reduce the
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tax otherwise due from the beneficiary to an amount less than would lave been due
if the accumulation distribution were excluded taxable income.

(6) Taxable income of a nonresident who is a beneficiary of a resident estate or
trust shall not include the beneficiary's share of estate or trust income.

{7) The taxable income of a resident who is required to include income from a
trust in his or her federal income tax return under the provisions of subpart E of
subchapter J of the internal revenue code, sections 671 through 679, shall include
items of income and deductions from the trust in taxable income to the extent
required by this act with respect to property owned outright.

(8) It is the intention of this section that the income subject to tax of every person
other than corporations shall be computed in like manner and be the same as
provided in the internal revenue code, subject to adjustments specifically provided
for in this act.

(9) The rates provided in subsection (1), as limited by subsection (12), shall be
annualized as necessary by the department for tax years that end after March 31,
1982 and the applicable annualized rate shall be imposed upon the taxable income of
every person, other than a corporation, for these tax years.

(10) The rate provided by subsection (1)(d)(i1) shall not apply after the month in
which the requirements of section 4(2) of the state accounting and fiscal responsi-
bility account act for appropriation of collections deposited in the state accounting
and fiscal responsibility account have been met, as certified by the state treasurer.
The state treasurer shall make this certification on the date that the requirements of
section 4(2) of the state accounting and fiscal responsibility account act for appro-
priation of the eollections therein have been met.

(11) If the seasonally adjusted average state unemployment rate for each of the
last 2 quarters of a state fiscal year is less than 14.5%, the 2.2% additional tax rate
imposed pursuant to subsection (1)(d)(?) for a tax year commencing in the immedi-
ately following calendar year shall be reduced by 0.1 percentage point for each 0.5
percentage point that the seasonally adjusted average state unemployment rate of
these 2 quarters, averaged together, is below 14.6%. However, if the seasonally
adjusted average state unemployment rate for each of these 2 last quarters is 9.0% or
less but greater than 6.5%, an additional rate under subsection (1dX1) shall be
reduced by 1.5 percentage points for a tax year commencing in the immediately
following calendar year. However, if the seasonally adjusted average state unemploy-
ment rate for each of these last 2 quarters was 4% or less, an additiona) rate under
subsection (1)(dX%) shall not be imposed for a tax year commencing in the immedi-
ately following calendar year. An additional tax rate imposed pursuant to subsection
(1Xd)(%) for & tax year commencing in 1984 or any calendar year thereafter shall not
exceed the additional tax rate impossd pursuant to subsection (1)(d}(7) for a tax year
commencing in the immediately preceding calendar year, or 0.7%, whichever is the
greater rate.

(12) For any full calendar year in which the state sales and use tax rates are set
by law at greater than 4%, an additional rate under subsection (1)(d)(#) shall not
exceed a percentage rate that would equal the difference between the rate effective
in that calendar year under subsection (1)(d)(s) without regard to this subsection
minus a percentage rate to be determined each yeer by the department that would
have produced the same collections under this act in the state fiscal year immedistely
preceding the calendar year for which a rate limitation is being determined as
produced or would have been produced from any portion of state sales and use tax
rates over 4% that was collected, or would have been collected if effective, in the
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same state fiscal year immediately preceding the calendar year for which this rate
limitation is being determined and that, for the calendar year for which a rate
limitation is being determined, are dedicated to the general purpose account of the
state general fund, However, the rate limitation set by this subsection shall not be
less than 4.6%.

(18) All unemployment rates used in determinations under subsection (11) shall
be certified in a timely fashion by the director of the Michigan employment security
commission to the state treasurer and shall be calculated by the same methed and
under the same basis as was in effect and used on December 31, 1982,

206.301 Estimated tax; filing return; due dates; payment; tax credit; estl-
mated annual return and payment instead of quarterly returns and
payments; farmer or commercial fisherman; option in filing estimated
and annual returns; computation of estimated tax payments, [M.S.A.
7.557(1301)]

Sec. 301. (1) Every individual on a calendar year basis, if his or her annual tax
can reasonably be expected to exceed the amount withheld under section 851 and the
credits allowed by sections 267, 260, and chapter 9 by more than $100.00, shall file
with the department a return of estimated tax under this act on or before April 15,
June 165, and September 15 in his or her tax year and January 16 in the following
year and, subject to subsection (3), shall pay an amount equal to 1/4 the taxpayer’s
estimated tax under this act after first deducting the amount estimated to be
withheld under zection 351.

(2) In the case of a taxpayer on other than a calendar year basis, there shall be
substituted for the due dates provided in subsection (1) the appropriate due dates
which in the taxpayer's fiscal year corresponds to the calendar year,

(3) With respect to a taxpayer filing an estimated tax return for his or her first
tax year of less than 12 months, the amount paid with each return shall be that
fraction of the estimated tax which is obtained by dividing the total amaunt of
estimated tax by the number of payments to be made with respect to the tax year.

(4) There shall be allowed as a credit against the tax imposed by this act the
amounts paid the department pursuant to this section,

(5) Any.person subject to this section, instead of the quarterly returns and
payments, may file an estimated annual return and pay an estimated annua) tax for
the succeeding tax year. The return and payment shall be made at the same time he
or she files the annual return for the previous full tax year.

(6) A farmer or commercial fisherman who elects under the internal revenue
code to file an annual federal income tax return by March 1 in the year following the
taxpayer's tax year and does not make a quarterly estimate or payment, or who does
not make a quarterly estimate or payment and files a tentative annual return with a
tentative payment by January 15 in the year following the taxpayer's tax year and a
final return by April 15 in the year following the taxpayer's tax year, shall have the
same option in filing the estimated and annual returns for the tax imposed by this
act.

(7) Notwithstanding section 302, payments of estimated tax shall be computed on
the basis of the annualized rate established pursuant to section 51(9) for the
appropriate tax year to which the estimated tax payment is applicable.

206.351 Deducting and withholding tax on compensatlon; computation of
amount; withholding tables; disposition of taxes withheld; employer as
trustee; liability; nonresident employees; llability of corporate officers for
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failure of corporation fo file return or remit tax; etfect of dissolution;
assessment and collection; providing depariment with copy of certain
exemption cerlificates; withholding rates and fables.

[M.S.A. 7.557(1351)]

See. 351, (1) Every employer in this state required under the provisions of the
internal revenue code to withhold a tax on the compensation of an individual except
as otherwise provided shall deduet and withhold a tax in an amount computed by
applying, except as provided by subsection (7), the rate prescribed in section b1 to
the remainder of the compensation after deducting therefrom the same proportion
of the total amount of personal and dependency exemptions of the individual allowed
under this act that the period of iime covered by the compensstion is of 1 year, The
commissioner may prescribe withholding tables which may be uged by employers in
computing the amount of tax required to be withheld.

(2) The taxes withheld under this section shall acerue to the state on the last day
of the month in which they are withheld but shall be returned and paid to the
department by the employer within 15 days after the end of any month or as
provided in section 856.

(3) Every employer required by this section to deduct and withhold taxes on
compensation holds the amount of tax withheld as.a trustee for the state and is liable
for the payment thereof to the state and is not liable to any individual for the amount
of the payment. :

(4) Employers in this state shall not be required to deduct and withhold a tax on
the compensation paid to nonresident individual employees, who, under the provi-
sions of section 266, are entitled to claim a tax credit equal to or in excess of the tax
estimated to be due for the taxable year, or are exempted from liability for the tax
imposed by this act. In each taxable year, the nonresident individua! shall furnish
the employer, on a form approved by the department, a verified staiement of
nonresidence.

(5) If the employer is a corporation and does not for any reason file the returns or
pay the tax due s required under this act, any of the officers of the corporation
having control, supervision of, or charged with the responsibility for making the
returns and payments shall be personally liable for a failure to file or pay. The
dissolution of a corporation shall not discharge a corporate officer’s liability for the
failure of the corporation to file a return or remit the tax that was due before
dissolution. The sum due for any liability imposed upen a corporate officer under
this subsection may be assessed and collected as provided in sections 23 and 24 of
Act No. 122 of the Public Acts of 1941, as amended, being sections 205.23 and 205.24
of the Michigan Compiled Laws.

{6) Every employer required to withhold a tax under this act shall, by the 16th
day of the following month, provide the department with a copy of any exemption
certificate on which the employee is ¢laiming more than 9 personal or dependency
exemptions or claims a status exempting the employee from withholding as pre-

seribed by this section. .

(7) Subject to the deductions and exceptions provided by this section, for the
period that commences on the effective date of this subsection and ends on December
31, 1988, the department shall prescribe withholding rates and tables sufficient to
withhold the following amounts:

(2) A tax computed by applying 4.6% to the compensation of the jndividual.

(b) A tax computed by applying to the compensation of the individua! paid in the
period for which this subsection is applicable, a rate equal 1o the product of 1.75%
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multiplied by the quotient of 385 divided by the number of days in the period for
which this subsection is applicable,

206.481 Remittances by state disbursing authority to cities, villages, town-
ships, and countles. [M.S.A, 7.557(1481)]

Sec. 481. (1) Beginning January 1, 1974, the state dishursing authority shall
remit to cities, villages, townships, and counties in accordance with Aet No. 140 of
the Public Actis of 1971, as amended, being sections 141,901 to 141,921 of the
Michigan Compiled Laws, a portion of an amount measured by 12.1% of the gross
collections before refunds under section 51. Except as provided by subseetion (8) for
the state fiscal year beginning October 1, 1980, the portion to be remitted shall be in
the same ratio as 2.6% bears to the income tax rate levied in section 51 in effect
during the quarter the collections of which are being remitted. An appropriation for
each distribution is hereby made from like taxes collected during the quarter in
which the distribution is required to be made.

{2) Before July 1, 1976:

(a) Fifty percent of the amount determined by subsection (1) shall be distributed
to counties in accordance with Act Na. 140 of the Public Acts of 1971, as amended.

(b) Fifty percent of the amount determined by subsection (1) shall be distributed
to cities, villages, and townships in accordance with Act No, 140 of the Public Acts
of 1971, as amended,

(8) Beginning July 1, 1976:

(a) Forty-seven percent of the amount determined by subsection (1) shall be
distributed to counties in aceordance with Act No. 140 of the Public Acts of 1971, as
amended.

{b) Fifty-three percent of the amount determined by subsection (1) shall be

distributed to cities, villages, and townships in accordance with Act No. 140 of the
Public Acts of 1971,-as amended.

(4) Beginning July 1, 1977:

(2) Forty-three percent of the amount determined by subsection (1) shall be
distributed to counties in accordance with Aet No, 140 of the Public Acts of 1971, as
amended,

(b) Fifty-seven percent of the amount determined by subsection (1) shall be
distributed to ¢ities, villages, and townships in accordance with Act No. 140 of the
Public Acts of 1971, as amended.

{6) Beginning July 1, 1978;°

(a) Thirty-nine percent of the amount determined by subsection (1} shall be
distributed to counties in accordance with Act No. 140 of the Public Acts of 1971, as
amended,

(b) Sixty-one percent of the amount determined by subsection (1) shall be
distributed to cities, villages, and townships in accordance with Act No. 140 of the
Publie Acts of 1971, as amended.

(6) Beginning July 1, 1979: . .

(a) Thirty-five percent of the amount determined by subsection (1) shall be
distributed to ecounties in accordance with Act No. 140 of the Public Acts of 1971, as

amended. For the state fiscal year beginning October 1, 1980, $7,000,000.00 shall be
deducted from the amount to be distributed under this subdivision and shall be paid
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to the general fund of the state, The deduction provided by this subdivision shall be
made in equal installments at the time payments to counties are made under Act
No. 140 of the Publie Acts of 1871, as amended.

(b) Sixty-five percent of the amount determined by subsection (1) shall be
distributed to cities, villages, and townships in accordance with Act No. 140 of the
Public Acts of 1971, as amended.

(7) If it is determined that the federal government shall pay any of the costs for
public welfare grants in respect to general relief which are appropriated by the
legislature under section 18 of Aet No. 280 of the Public Acts of 1939, as amended,
being section 400.18 of the Michigan Compiled Laws, the percentage of the amount
determined by subsection (1) to be distributed to counties in any year in aceordance
with subsections (2Xa), (3)(a), (4}(a), (5)(z). and (6)(a) shall be computed as follows
commencing with July 1 after the date federal assumption of costs takes place:

(a) Subtract the percentage designated for counties in that year from 50%.

(b) Multiply the difference obtained in subdivision (a) by the percentage obtained
by dividing the amount of federal payments by the state appropriation for that year
for general relief.

(¢) Add the product obtained in subdivision (b) to the percentage designated for
distribution to counties in that year. :

(d) The gifference between the amount that would be distributed using the
percentage obtained in subdivision (c) and the amount to be distributed to counties
from the income tax in any year shall be appropriated from the general fund and
paid to counties with the August payment of the following year as provided under
section 11 of Act No. 140 of the Public Acts of 1971.

(8) Any overpayments, underpayments, or errors may be adjusted on the subse-
guent payment date.

(9) The revenue received from the rate imposed by section 51(1)(d)(iz} shall be
eredited to the state accounting and fiscal responsibility account in the general fund
and shall be subject to the conditions for transfer and appropriation of money in that
account as provided in the state accounting and fiscal responsibility account act.

(10) The balance in the general fund shall be disbursed only on appropriation of
the legislature.

208.496 Appropriation. [M.S.A. 7.557(1496)]

Sec. 496, There is appropriated to the department for the 1982-1983 state fizeal
year from the ravenue derived from this act the sum of $100,000.00 for the purpose
of administering and enforcing the requirements of the amendatory act which
added this section.

Legislative finding and purpose.

Section 2. Because a Severe econorni¢ recession has caused an actual deficit in
state funds, the legisiature finds that this amendatory act is necessary to, and it is
the purpose of this amendatory act to, meet the actual deficiencies existing in state
funds at the time of this enactment.

This act is ordered to take immediate effect.
Approved March 29, 1983.
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SUMMARY:

House Bill 4001 would amend the Income Tax Act to provide for the phase-out of the three-
tier system of taxing retirement and pension benefits, change the tax treatment of police and
firefighter retirement income, provide for the issuance of income tax rebates to Michigan
taxpayers, increase the value of the state earned income tax credit (EITC), increase the
percentage of gross income tax collections earmarked to the School Aid Fund, provide for the
deposit of certain revenue collected under the act into various state funds, and create the
Michigan Taxpayer Rebate Fund and the Revitalization and Placemaking Fund.

Retirement Tax Phase-Out

The three-tier system for taxing retirement income was created in the Income Tax Act by 2011
PA 38. Prior to that act, federally taxable Social Security, military, federal, and state and local
government retirement income were fully exempt from state taxation. Private retirement
income (e.g., from private pensions, 401(k)s, etc.) was exempt up to a specific threshold that
was adjusted annually for inflation. In addition, defined benefit plans (i.e., pensions) from
public employment were fully exempt. Seniors also were able to claim a deduction for interest,
dividends, and capital gains received from investments, up to a cap that was adjusted annually
for inflation.

Currently, retirement income in Michigan is subject to taxation based on the birth year of the
taxpayer (or their spouse) as follows:

e Tier 1: Taxpayers born before 1946 continue to be taxed under the same system that
existed prior to the changes made by 2011 PA 38. For the 2022 tax year, the deduction
of private retirement income was capped at $56,961 for single filers and $113,922 for
joint returns. The deduction for investment income was capped at $12,697 for single
filers and $25,394 for joint returns. These taxpayers remain able to claim other personal
exemptions for which they are eligible.

e Tier 2: Taxpayers born from 1946 to 1952 are able to take a limited deduction ($20,000
for single filers/$40,000 for joint returns) against all types of income.' These taxpayers
remain able to claim other personal exemptions for which they are eligible.

e Tier 3: Taxpayers born after 1952 are not able to exempt any retirement income, except
for Social Security income, until reaching age 67. After turning 67, these taxpayers
who choose to take the $20,000/$40,000 deduction against all income will have that
deduction reduced by the taxable portion of Social Security and any personal
exemptions claimed.

! These provisions apply at age 67, which all taxpayers in Tier 2 have already reached.
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House Bill 4001 would provide for the phase-out of the three-tier system by the 2026 tax year,
as follows:

e For the 2023 tax year, a taxpayer born after 1945 and before 1959 would be able to
elect to deduct retirement or pensions benefits up to 25% of the maximum deduction
available to taxpayers in Tier 1 for private retirement income.

e For the 2024 tax year, taxpayers born after 1945 and before 1963 would be able to elect
to deduct retirement and pension benefits up to 50% the maximum deduction described
above.

e For the 2025 tax year, taxpayers born after 1945 and before 1967 would be able to elect
to deduct retirement and pension benefits up to 75% the maximum deduction described
above.

e For the 2026 tax year, all taxpayers would be able to elect to claim the maximum
deduction of retirement and pension benefits described above.

The bill also would allow taxpayers with retirement or pension benefits received for service as
a public police or fire department employee, a county corrections officer, or a state police
trooper or state police sergeant to claim the tax treatment of retirement income available to
taxpayers currently in Tier 1, beginning with the 2023 tax year.

As currently, the deduction available for joint returns would be based on the older spouse’s
date of birth. If the older spouse died, the surviving spouse could continue qualifying with the
older spouse’s birth year as long as they did not remarry.

School Aid Fund Earmark

The bill also would change the percentage of income tax collection that is deposited in the State
School Aid Fund (SAF). Currently, the act requires a percentage of gross individual income
tax revenue (i.e., income tax revenue before refunds) to be deposited in the SAF. That
percentage is 1.012% divided by the tax rate (currently 4.25%), or about 23.8%.

For fiscal year (FY) 2023-24, the bill would increase this earmark to the SAF to 1.015% divided
by the tax rate. For FY 2024-25, the earmark would be 1.023% divided by the income tax rate.
For FY 2025-26, the earmark would be 1.033% divided by the tax rate. Beginning in FY 2026-
27, the earmark would be 1.040% divided by the tax rate. The percentage of gross collections
earmarked to the SAF is shown in the chart below (for a 4.25% tax rate).

FY 2022-23 (current) 23.812%
FY 2023-24 23.882%
FY 2024-25 24.071%
FY 2025-26 24.306%
FY 2026-27 and beyond | 24.471%
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Michigan Taxpayer Rebate Fund

The bill also would create the Michigan Taxpayer Rebate Fund in the state treasury. The fund
could receive money and other assets from any source. The state treasurer would direct the
investment of the fund and credit to the fund any interest and earnings from fund investments.

If the bill takes effect before April 18, 2023, the fund would be used to issue a rebate of $180
to each eligible taxpayer for the 2022 tax year. If the eligible taxpayer was married and did not
file a joint return for the 2022 tax year, the rebate would be $90. If the eligible taxpayer was
married and filed a joint return, the rebate would be $90 for each spouse.

Eligible taxpayer would mean an individual taxpayer who was a resident of this state
as of December 31, 2022, and who filed an income tax return for the 2022 tax year on
or before October 18, 2023. The term would include a spouse who filed a joint state
income tax return for the 2022 tax year, even if only one spouse on the joint return was
a Michigan resident as of December 31, 2022. It would also include a claimant who
did not file a state income tax return for the 2022 tax year but filed a claim for the
homestead property tax credit or the home heating credit for the 2022 tax year on or
before October 18, 2022. It would not include a nonresident individual or an individual
for whom a dependency exemption is allowable to another taxpayer for the 2022 tax
year.

Claimant means an individual who filed a claim for the homestead property tax credit
or the home heating credit and, if the claim was for the homestead credit, was domiciled
in Michigan at least six months of the previous calendar year.

The rebate would be an advance refund payment of a refundable credit against tax liability for
the 2023 tax year. The credit amount available to an eligible taxpayer would equal the amount
of the rebate, and the credit amount when claimed for the 2023 tax year would be reduced by
the amount of the advance refund issued.

The Department of Treasury would have to issue the advance refund payment automatically as
soon as practical under procedures established by the department. The payment would be
disbursed electronically to the direct deposit account authorized by the taxpayer for the 2022
tax year. If the taxpayer did not authorize direct deposit, the refund would be issued as a
negotiable check sent by first-class mail. No advance refunds would be issued after December
31,2023.

The advance refund payment would be exempt from interception, execution, levy, attachment,
garnishment or any other legal process to collect a debt. It could not be applied as an offset to
a liability of the taxpayer under 1941 PA 122 or any arrearage or other debt.

Money in the fund at the end of each fiscal year would remain in the fund, except that money
in the fund after all rebates have been issued would lapse to the general fund at the end of that
fiscal year.

Earned Income Tax Credit Increase

House Bill 4001 would also increase value of the state EITC. The state EITC is a refundable
individual income tax credit which is now capped at 6% of the federal EITC. (The state credit
was previously capped at 20% of the federal credit until it was reduced to 6% by 2011 PA 38.)
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The bill would increase the state EITC cap to 30% of the federal credit, beginning in the 2023
tax year.

In addition, the bill would allow taxpayers that claim the credit for the 2022 tax year to claim
an additional one-time credit equal to 24% of the taxpayer’s federal EITC. The credit to which
each taxpayer is entitled would be calculated by the Department of Treasury and would have
to be refunded as soon as practical.

Distribution of Corporate Income Tax Revenue

The bill also would amend the distribution of revenue collected under Part 2 of the Income Tax
Act, which includes the corporate income tax and various other business taxes. Currently, the
act provides that revenue collected under Part 2 be deposited into the general fund.

If the bill takes effect before April 18, 2023, $800.0 million of the revenue would be deposited
into the Michigan Taxpayer Rebate Fund (see above) for FY 2021-22 only. The remaining
revenue collected for that fiscal year would be deposited in the general fund.

The bill also would provide for the distribution of this revenue to various funds in future fiscal
years. For FY 2022-23 through FY 2024-25, up to $1.2 billion would initially be deposited into
the general fund. After this amount, deposits would be made in the following order:

e Up to $50.0 million to the Michigan Housing and Community Development Fund.

e Up to $50.0 million to the Revitalization and Placemaking Fund (see below).

e Up to $500.0 million to the Strategic Outreach and Attraction Reserve (SOAR) Fund.

e Any remaining balance to the general fund.

For each fiscal year beginning with FY 2025-26, $50.0 million of the revenue collected under
Part 2 would be deposited in the Michigan Housing and Community Development Fund. The
remaining revenue would be deposited in the general fund.

Revitalization and Placemaking Fund

The bill would create the Revitalization and Placemaking Fund in the state treasury. The fund
could receive money and other assets from any source. The state treasurer would direct the
investment of the fund and credit to the fund any interest and earnings from fund investments.
Money in the fund at the end of each fiscal year would remain in the fund.

Beginning with FY 2022-23, the Michigan Strategic Fund (MSF) would expend money from
the fund, upon appropriation, to create and operate the Revitalization and Placemaking Grants
Program. The program would invest in projects that enable population and tax revenue growth
by doing the following:

e Rehabilitating vacant and blighted buildings and historic structures.

e Rehabilitating and developing vacant properties.

e Developing permanent place-based infrastructure associated with social zones and

traditional downtowns, outdoor dining, and place-based public spaces.

Residential projects for which grant funds are used would have to comply with other program
guidelines and eligibility requirements as determined by MSF.
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MSF would have to prepare and submit a report to the House and Senate appropriations
committees by December 31 annually detailing the amount of revenue received by the fund
and expenditures from it during the prior state fiscal year and the fund balance at the end of the
prior fiscal year.

MCL 206.30 et seq.
FISCAL IMPACT:

Using information provided by the Department of Treasury, the phase-in of the exemption
against retirement income and changes to the treatment of police and fire retirement pension
benefits would reduce general fund revenue by about $58 million in FY 2022-23, $233 million
in FY 2023-24, $408 million in FY 2024-25, and about $515 million in FY 2025-26. The
revenue reduction would be expected to grow over time as new retirees become eligible and
distributions from retirement accounts increase. It should be noted that, because of the changes
to the School Aid Fund earmarks, the School Aid Fund will be held harmless against the
revenue loss, with the full reduction coming from general fund revenue.

In addition, an increase in the earned income tax credit from the current 6% of the federal EITC
to 30% of the federal EITC beginning with TY 2022 would be expected to reduce individual
income tax revenue by about $385 million per year beginning in FY 2022-23. Because the
expanded EITC affects net income tax refunds, the full impact would likely be borne be the
general fund.

Earmarks of corporate income tax (CIT) revenue are expected to reduce general fund revenue
by $800 million in FY 2021-22, up to $600 million in FY 2022-23 through FY 2024-25, and
up to $50 million per year thereafter beginning with FY 2025-26. The CIT earmark estimates
in Table 1 below are based on January 2023 Consensus Revenue Estimating Conference
(CREC) projections for CIT revenue. CIT revenue is not estimated to reach $1.8 billion in FY
2022-23 and FY 2023-24, which would be necessary for the entire SOAR Fund deposit to be
realized.

Based on January 2023 CREC revenue estimates and preliminary final revenue, the FY 2021-
22 earmark of CIT revenue would reduce FY 2021-22 GF/GP revenue to an amount below
capped GF/GP revenue, which would result in no income tax rate reduction.

From the $800.0 million of CIT revenue earmarked in FY 2021-22 to the Michigan Taxpayer
Rebate Fund, the bill would authorize the Department of Treasury to distribute a tax rebate of
$180 to each eligible taxpayer. Under the provisions of the bill, both a joint return and single
return would receive $180. Any amount remaining in the fund not distributed as a rebate would
lapse to the general fund.

According to the Department of Treasury, the EITC provisions requiring the department to
distribute refunds to taxpayers for the 2022 tax year via check will cost approximately
$925,000. Costs include mailing, printing, and issuing checks to taxpayers, as well as
processing returns, handling correspondence with taxpayers, and any other activities necessary
to administer the changes. The provisions could require up to two additional full-time equated
positions.
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The department indicated that the retirement tax phase-in component would increase annual
administrative costs by approximately $225,000 to accommodate 2.0 FTEs over four years
beginning in FY 2023-24. Additionally, the tax rebates are expected to increase administrative
costs by $2.2 million on a one-time basis for temporary staff, information technology system
changes, and tax rebate check processing. Of that total, approximately $2.0 million would

support check processing.

Table 1: Estimated Impact on GF/GP Revenue (in millions)

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026
Retirement Income Tax Exemption Phase-in - ($58.0) ($233.0) ($408.0) ($515.0)
Earned Income Tax Credit Increase -- (385.0) (385.0) (385.0) (385.0)
CIT Earmarks:*
Strategic Outreach and Attraction Reserve Fund -- (460.0) (465.0) (500.0) --
Michigan Taxpayer Rebate Fund (800.0) -- -- -- --
Revitalization and Placemaking Fund -- (50.0) (50.0) (50.0) --
MI Housing and Community Development Fund -- (50.0) (50.0) (50.0) (50.0)
TOTAL ($800.0) ($1,003.0) ($1,183.0) ($1,393.0) ($950.0)

*CIT Earmark estimates are based on January 2023 Consensus Revenue Estimating Conference revenue estimates.

Legislative Analyst: Alex Stegbauer

Fiscal Analysts: Jim Stansell
Ben Gielczyk

m This analysis was prepared by nonpartisan House Fiscal Agency staff for use by House members in their
deliberations and does not constitute an official statement of legislative intent.
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STATE OF MICHIGAN
COURT OF CLAIMS

ASSOCIATED BUILDERS AND
CONTRACTORS OF MICHIGAN, NATIONAL
FEDERATION OF INDEPENDENT BUSINESS,
INC., SENATOR EDWARD McBROOM, in His
Official Capacity, REPRESENTATIVE DALE
ZORN, in His Official Capacity, RODNEY
DAVIES, KIMBERLEY DAVIES, OWEN PYLE,
WILLIAM LUBAWAY, BARBARA CARTER,
and ROSS VANDERKLOK,

Plaintiffs,
\ Case No. 23-000120-MB

RACHAEL EUBANKS, in Her Official Capacity Hon. Elizabeth L. Gleicher
as Treasurer of Michigan,

Defendant.

OPINION AND ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY
DISPOSITION AND DENYING PLAINTIFFS’ COUNTERMOTION FOR SUMMARY
DISPOSITION AND MOTION FOR A SHOW-CAUSE ORDER

Pending before the Court are defendant’s motion for summary disposition under MCR
2.116(C)(4), (8) and (10), and plaintiffs’ countermotion for summary disposition under MCR
2.116(C)(9) and (10), in this action for declaratory and mandamus relief. Also pending before the
Court is plaintiffs’ ex parte motion for a show-cause order under MCR 3.305(C) and for an
expedited schedule. For the reasons discussed, the Court GRANTS defendant’s motion for
summary disposition and DENIES plaintiffs’ countermotion for summary disposition and

plaintiffs’ ex parte motion to show cause.
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I. BACKGROUND

Plaintiffs include two advocacy groups, Associated Builders and Contractors of Michigan
(ABC), and National Federation of Independent Business, Inc. (NFIB) (collectively, the advocacy
group-plaintiffs); Michigan Senator Edward McBroom and Michigan Representative Dale Zorn in
their official capacity (collectively,( the legislator-plaintiffs); and six individual Michigan

taxpayers (collectively, the individual taxpayer-plaintiffs)

This matter concerns the interpretation of MCL 206.51(1), which sets Michigan’s income
tax rate. Specifically, the parties dispute whether defendant’s announcement that, under MCL
206.51(1)(c), the income tax rate will decrease from 4.25% to 4.05% for tax year 2023 rendered
4.05% the default rate on a going-forward basis, or whether the rate will revert back to 4.25% after
the 2023 tax year. According to plaintiffs, the difference between a 4.25% rate and a 4.05% rate
amounts to an approximate $714 million difference in state revenue per calendar year. They allege
that the rate should remain at 4.05% and that the Legislature relied on the lower rate when passing
the 2023-2024 fiscal-year budget. Therefore, plaintiffs request that the Court conclude that the
state income tax rate is capped at 4.05%, and ask that the Court issue a writ of mandamus requiring

defendant, State Treasurer Rachael Eubanks, to apply that rate for tax year 2024.!
MCL 206.51(1) provides, in relevant part:

(1) For receiving, earning, or otherwise acquiring income from any source
whatsoever, there is levied and imposed under this part upon the taxable income of

! The statute has been amended four times since 2015, but, as plaintiffs note in their complaint,
those amendments are not material to this case. See MCL 206.51, as amended by 2016 PA 266,
2018 PA 588, 2020 PA 75 and 2023 PA 4. The statute was amended in 2023, but the changes will
not impact the relevant language once they go into effect in February 2024. See MCL 206.51, as
amended by 2023 PA 4 (effective February 13, 2024).
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every person other than a corporation a tax at the following rates in the following
circumstances:

(a) On and after October 1, 2007 and before October 1, 2012, 4.35%.

(b) Except as otherwise provided under subdivision (c), on and after
October 1, 2012, 4.25%.

(¢) For each tax year beginning on and after January 1, 2023, if the
percentage increase in the total general fund/general purpose revenue from the
immediately preceding fiscal year is greater than the inflation rate for the same
period and the inflation rate is positive, then the current rate shall be reduced by an
amount determined by multiplying that rate by a fraction, the numerator of which
is the difference between the total general fund/general purpose revenue from the
immediately preceding state fiscal year and the capped general fund/general
purpose revenue and the denominator of which is the total revenue collected from
this part in the immediately preceding state fiscal year. For purposes of this
subdivision only, the state treasurer, the director of the senate fiscal agency, and the
director of the house fiscal agency shall determine whether the total revenue
distributed to general fund/general purpose revenue has increased as required under
this subdivision based on the comprehensive annual financial report prepared and
published by the department of technology, management, and budget in accordance
with section 23 of article IX of the state constitution of 1963. The state treasurer,
the director of the senate fiscal agency, and the director of the house fiscal agency
shall make the determination under this subdivision no later than the date of the
January 2023 revenue estimating conference . . . and the date of each January
revenue estimating conference conducted each year thereafter. [Emphasis added.]

The parties dispute the meaning of the phrase “the current rate” in Subsection (1)(c). In
plaintiffs’ view, “the current rate” means the “most recent” rate, or the rate that is in effect when
the analysis outlined in MCL 206.51(1)(c) is conducted. Because the tax rate was reduced to
4.05% for tax year 2023 based on a determination that the economic conditions outlined in the
statute were met, plaintiffs argue that the 4.05% tax rate is the default rate for all subsequent years.
Defendant maintains that the phrase “the current rate” refers to the 4.25% rate in Subsection (1)(b),
which took effect beginning on October 1, 2012. So, in defendant’s view, any reductions in the
tax rate based on the economic conditions outlined in Subsection (1)(c) are temporary, and the tax

rate reverts back to 4.25% for each tax year.
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On March 23, 2023, Attorney General Dana Nessel issued an opinion, at defendant’s
request, that addressed this issue. Defendant asked the Attorney General to address the following
question in a formal opinion: “If the income tax rate for a particular year is reduced under MCL
206.51(1)(c), does the income tax rate return to 4.25% as described in MCL 206.51(1)(b) in the
subsequent year, or does the rate remain at the reduced rate calculated under MCL 206.51(1)(c)?”

(Bolded emphasis omitted.)

The Attorney General concluded, “[E}xamining MCL 206.51(1) as a whole, it is apparent
that the Legislature intended any income tax reduction under subsection (1)(c) to be for that tax
year only, where the conditions described in subsection (1)(c) apply.” OAG, 2020, No. 7320, at
(March 23, 2023), p 2. The Attorney General explained that under Subsection (1)(c), the rate that
is subject to reduction is the “current rate.” Id. She concluded that the term “current” means
‘existing at the present time’ ” Id., quoting www.merriam-webster.com/dictionary/current. After
“considering the physical and logical relation of the subsections and subdivisions in MCL 206.51,”
the Attorney General concluded that Subsection (1)(b) established the default tax rate that applied
unless the triggering event outlined in Subsection (1)(c) reduced temporarily the current rate. Id.
at 3. In other words, for each tax year, a determination must be made whether a reduction of the
rate in Subsection (1)(b) is warranted. “[A]ny reduction in that rate that occurred by operation of

the triggering event is for a single tax year only, as provided in subsection (1)(c).” Id.

The Attorney General explained that MCL 206.51(10), which defines the terms used in the
statute, does not contain a definition of “current rate” that would require a permanent change to
the tax rate. Id. The Attorney General further reasoned that her conclusion was supported by the
purpose of the triggering conditions outlined in Subsection (1)(c): “Essentially, the Legislature has
determined that if a situation exists where a percentage increase in state revenue in the immediately

4~
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proceeding fiscal year is greater than the rate of inflation for that same year and the inflation rate
is positive, then the State can afford to provide relief to taxpayers.” Id. She reasoned that because
the economic situation allowing for a reduction in the tax rate would only be temporary, the

Legislature intended for that relief to be temporary as well. Id?

Then, on March 29, 2023, defendant stated, in a Department of Treasury announcement,
that the 2023 income tax rate would be reduced from 4.25% to 4.05% for one year, only.
According to defendant, the timing of her announcement corresponded with the release of the 2022
Annual Comprehensive Financial Report. The next day, the Department of Treasury issued a
notice to taxpayers in relation to the 2023 income tax reduction. Relevant to this matter, the
Department indicated that its withholding-rate tables for the 2023 tax year would not be updated

to accommodate the revised tax rate.

These two announcements prompted plaintiffs to sue defendant in this Court about five
months later, on August 25, 2023. In their two-count complaint, plaintiffs request (1) a declaratory
judgment that the term “current” in MCL 206.51(1)(c) means “most recent,” so that the income
tax rate is capped at 4.05% until the triggering event occurs again; and (2) a writ of mandamus
requiring defendant to apply plaintiffs’ interpretation of MCL 206.51(1)(c) to the current and
future tax years. In their briefing, plaintiffs state that their declaratory-judgment claim relates only
to the individual plaintiffs and the advocacy group-plaintiffs in their role as “membership
organizations.” The mandamus claim is limited to the legislator-plaintiffs and the advocacy group-

plaintiffs in their role as “advocacy organizations.” Along with their complaint, plaintiffs moved,

2 Attorney General opinions are not binding on the Court but may be considered persuasive. Risk
v Lincoln Charter Twp Bd of Trustees, 279 Mich App 389, 398-399; 760 NW2d 510 (2008).
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on an ex parte basis, for a show-cause order under MCR 3.305(C), requesting a “final resolution”

of the issue by December 15, 2023, as well as a speedy hearing under MCR 2.605(D).

Defendant’s response to the complaint was a motion for summary disposition under MCR
2.116(C)(4), (8), and (10). First, defendant argues that this Court lacks jurisdiction over the case,
and dismissal is warranted under MCR 2.116(C)(4), because plaintiffs filed an untimely complaint
under MCL 205.22 of the Revenue Act. Defendant further argues that plaintiffs lack standing to
sue defendant because they have no specialized injury, and their claims are not ripe for review
because the tax rate for tax year 2024 will not be set until after the January 2024 revenue estimating
conference.” Next, defendant argues that mandamus is not a proper remedy because the state
treasurer does not have a duty to set the tax rate; her obligation is to work with the House and
Senate Fiscal Agencies in relation to the January 2024 revenue conference. As for the merits,
defendant argues that the plain language of MCL 206.51(1)(c) supports that the 4.25% rate is the
default rate for each year in which the contingency is not satisfied. Defendant notes that, if
plaintiffs’ interpretation were current, then the tax rate would continue to decrease each year the

contingency is triggered until the tax rate reaches zero.

Plaintiffs countermove for summary disposition under MCR 2.116(C)(9) and (10).
Plaintiffs respond that MCL 205.22 does not apply because plaintiffs are not appealing “ ‘an
assessment, decision or order of the department.” ” As for standing, plaintiffs argue that the
legislator-plaintiffs have a constitutional right, under Const 1963, art 4, § 31, to receive a “precise

revenue estimate” for budgeting purposes. So they are entitled to know the correct income tax

3 The first revenue estimating conference occurs during the second week of January and is
generally the first step in the budget cycle. See MCL 18.1367b(1).
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rate. They contend that the advocacy group-plaintiffs often advocate for their members during the
budgeting process and, therefore, require accurate revenue estimates. Plaintiffs contend that their
claims are ripe for adjudication because the Legislature recently passed the fiscal 2023-2024
budget, which was impacted by defendant’s interpretation of MCL 206.51(1). They argue that the
individual taxpayers will need to make decisions soon about whether to challenge an income tax

assessment.

On the merits, plaintiffs argue that the word “current” means “most recent.” They argue
that defendant’s reading of the statute would render the word “current” superfluous because, up
until January 1, 2023, the only rate that could exist was the 4.25% rate. Plaintiffs also point out
that, in earlier versions of the statute, the Legislature limited rate adjustments to particular tax
years, showing that the Legislature knows how to limit rate adjustments when it wants to. They
argue that the tax rate is unlikely to decrease over time because when the tax rate decreases, so
will revenue, making the contingency in Subsection (1)(c) less likely to occur. And, they argue, it
is not unreasonable for the income tax rate to be zero, as it was until 1967. As for their request for
mandamus, plaintiffs argue that defendant executes the income tax rate and has a clear legal duty

to do so accurately.

Finally, in their show-cause motion, plaintiffs repeat their arguments on the substantive
issues and request a final resolution of the matter by December 15, 2023. They ask that the Court
rule that the 4.05% tax rate remains in effect until the conditions in MCL 206.51(1)(c) trigger

another decrease in the income tax rate.
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II. STANDARDS OF REVIEW

Defendant requests summary disposition under MCR 2.116(C)(4) on the basis that
plaintiffs failed to timely sue defendant under MCL 205.22. Summary disposition under MCR
2.116(C)(4) is appropriate when the Court lacks subject-matter jurisdiction over the case. True
Care Physical Therapy, PLLC v Auto Club Group Ins Co, __ Mich App ___, __;  NW2d
___(2023) (Docket No. 362094); slip op at 4, Iv pending. “ ‘For jurisdictional questions under
MCR 2.116(C)(4), this Court determines whether the affidavits, together with the pleadings,
depositions, admissions, and documentary evidence, demonstrate a lack of subject matter

jurisdiction.” ” Id. (citation omitted).

A motion to dismiss under MCR 2.116(C)(8) tests the legal sufficiency of the claim as
alleged in the complaint. Bailey v Antrim Co, 341 Mich App 411, 421; 990 NW2d 372 (2022).
“A motion under MCR 2.116(C)(8) may . . . be granted when a claim is so clearly unenforceable
that no factual development could possibly justify recovery.” Id. (citation and quotation marks
omitted). The Court will consider the factual allegations in the complaint as true for purposes of
a (C)(8) motion. Jawad A Shah, MD, PC v State Farm Mut Auto Ins Co, 324 Mich App 182, 206;

920 NW2d 148 (2018).

Similarly, a motion for summary disposition under MCR 2.116(C)(9) tests the sufficiency
of the defendant’s pleadings. Allen Park Retirees Ass’n, Inc v Allen Park, ___ Mich App ___,
5 Nw2d __ (2023) (Docket Nos. 357955 & 357956); slip op at 5. “ “When deciding a
motion under MCR 2.116(C)(9) . . . the trial court must accept as true all well-pleaded allegations
and properly grants summary disposition where a defendant fails to plead a valid defense to a

claim.” ” Id. at __; slip op at 5 (citation omitted). Summary disposition is proper when the
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defendant’s pleading is “so clearly untenable” that, as a matter of law, no factual development

could deny the plaintiff’s ability to recover. Id. at __ ; slip op at 5.

When considering a (C)(10) motion, the Court reviews the evidence in the light most
favorable to the party opposing the motion. Johnson v VanderKooi, 502 Mich 751, 761; 918
NW2d 785 (2018). “Summary disposition under MCR 2.116(C)(10) is appropriately granted if
there is no genuine issue regarding any material fact and the moving party is entitled to judgment
as a matter of law.” Greene v AP Prod, Ltd, 475 Mich 502, 507; 717 NW2d 855 (2006) (citation
and quotation marks omitted). A genuine issue of material fact exists when the “record which
might be developed . . . would leave open an issue upon which reasonable minds might differ.”
Debano-Griffin v Lake Co, 493 Mich 167, 175; 828 NW2d 634 (2013) (cleaned up). “Generally,
summary disposition under MCR 2.116(C)(10) is premature if it is granted before discovery on a
disputed issue is complete.” Marilyn Froling Revocable Living Trust v Bloomfield Hills Country
Club, 283 Mich App 264, 292; 769 NW2d 234 (2009). The relevant inquiry is whether additional
discovery will stand a fair chance of uncovering additional factual support for the nonmovant’s

position. Id.

Plaintiffs also request a show-cause order under MCR 3.305(C). MCR 3.305 governs
mandamus actions in the Court of Claims. MCR 3.305(A). MCR 3.305(C) provides, “On ex parte
motion and a showing of the necessity for immediate action, the court may issue an order to show
cause. The motion may be made in the complaint. The court shall indicate in the order when the

defendant must answer the order.”

The parties ask the Court to interpret MCL 206.51(1)(c), a tax statute within the Income

Tax Act of 1967, MCL 206.1 et seq., as well as a section of the Michigan Constitution of 1963.
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Interpretation of a statute is a question of law. Krohn v Home-Owners Ins Co, 490 Mich 145, 155;
802 NW2d 281 (2011). When interpreting a statute, the primary goal of the Court is to determine
and give effect to the Legislature’s intent. O’Connor v Dep’t of Treasury, _ Mich App _,
5 NW2d__ (2023) (Docket No. 360002); slip op at 2. The Court considers provisions of
a statute in the context of the entire statute and “must ‘give effect to every word, phrase, and clause
... [to] avoid an interpretation that would render any part of the statute surplusage or nugatory.’ ”
Id. at __; slip op at 2 (citation omitted; alteration in original). If the statutory terms are not
defined, the Court will examine and determine their plain and ordinary meaning, considering the

context, and may consult a dictionary. Id. at __; slip op at 2.

Only when there is an ambiguity in the plain language will the Court engage in judicial
construction of the statute. Zug Island Fuels Co, LLC v Dep’t of Treasury, 341 Mich App 319,
327; 989 NW2d 879 (2022). “A statute is ambiguous when an irreconcilable conflict exists
between statutory provisions or when a statute is equally susceptible to more than one meaning.”
Id. (cleaned up). When faced with two reasonable alternative interpretations of an ambiguous
statute, the Court must utilize the interpretation that “more faithfully advances” the statutory
purpose. Id. (cleaned up). And, in the context of a tax statute, ambiguities are to be resolved in
favor of the taxpayer. Menard Inc v Dep’'t of Treasury, 302 Mich App 467, 472; 838 NW2d 736
(2013). Additionally, when the Court concludes that the statute’s plain language is ambiguous,
the Court may refer to legislative history to determine the Legislature’s intent. Rouch World, LLC

v Dep 't of Civil Rights, 510 Mich 398, 410; 987 NW2d 501 (2022).

When interpreting a constitutional provision, the Court’s goal is to effectuate the intent of
the people who ratified the Constitution by applying a standard known as the rule of “common
understanding.” Citizens Protecting Michigan’s Constitution v Secretary of State, 503 Mich 42,
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61;921 NW2d 247 (2018). This is the meaning that “ ‘reasonable minds, the great mass of people
themselves’ ” would assign to the constitutional provision. Wayne Co v Hathcock, 471 Mich 445,
468; 684 NW2d 765 (2004). Words should generally be given their plain meaning at the time the

Constitution was ratified. Id. at 468-469,

1II. ANALYSIS

Plaintiffs assert claims for a writ of mandamus and a declaratory judgment.

To obtain the extraordinary remedy of a writ of mandamus, the plaintiff must show

that (1) the plaintiff has a clear, legal right to performance of the specific duty

sought, (2) the defendant has a clear legal duty to perform, (3) the act is ministerial,

and (4) no other adequate legal or equitable remedy exists that might achieve the

same result. In relation to a request for mandamus, a clear, legal right is one clearly

founded in, or granted by, law; a right which is inferable as a matter of law from

uncontroverted facts regardless of the difficulty of the legal question to be decided.

[Berry v Garrett, 316 Mich App 37, 41; 890 NW2d 882 (2016) (cleaned up).]

As for the request for a declaratory judgment, it is governed by MCR 2.605. Davis v Wayne
Co Election Comm, ___ Mich App __, 3  NW2d _ (2023) (Docket Nos. 368615 &
368628); slip op at 14, Iv pending. The court rule states, in relevant part, “In a case of actual
controversy within its jurisdiction, a Michigan court of record may declare the rights and other

legal relations of an interested party seeking a declaratory judgment, whether or not other relief is

or could be sought or granted.” MCR 2.605(A)(1). The decision whether to grant a declaratory

13

judgment is within the trial court’s “sound discretion.” Davis,  Mich Appat __;slip op at 15
(cleaned up). The court rule incorporates the doctrines of standing, mootness, and ripeness. Id. at

___;slopopat 15.

A. JURISDICTION UNDER MCL 205.22
Before reaching the merits of plaintiffs’ claims, defendant raises several challenges to the

justiciability of the issues before the Court. Defendant first argues that this Court lacks jurisdiction
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because plaintiffs did not appeal an adverse tax decision, order, or assessment to this Court within
90 days of her March 29, 2023 notice (or by June 28, 2023), as required under MCL 205.22. The

Court disagrees because MCL 205.22 does not apply to plaintiffs” claims.

MCL 205.22 provides, in relevant part:

(1) A taxpayer aggrieved by an assessment, decision, or order of the
department may appeal the contested portion of the assessment, decision, or order
to the tax tribunal within 60 days, or to the court of claims within 90 days after the
assessment, decision, or order. The uncontested portion of an assessment, order, or
decision shall be paid as a prerequisite to appeal. . ..

* ok

(4) The assessment, decision, or order of the department, if not appealed in
accordance with this section, is final and is not reviewable in any court by
mandamus, appeal, or other method of direct or collateral attack.

(5) An assessment is final, conclusive, and not subject to further challenge
after 90 days after the issuance of the assessment, decision, or order of the
department, and a person is not entitled to a refund of any tax, interest, or penalty
paid pursuant to an assessment unless the aggrieved person has appealed the
assessment in the manner provided by this section.

Defendant cites MCL 205.20 in support of her position that the Revenue Act, MCL 205.1
et seq., applies to plaintiffs’ claims. MCL 205.20 provides, “Unless otherwise provided by specific
authority in a taxing statute administered by the department, all taxes shall be subject to the
procedures of administration, audit, assessment, interest, penalty, and appeal provided in sections
21 to 30 [of the Revenue Act].” Defendant reasons that, because no provision of the Income Tax
Act provides a different appeal procedure, plaintiffs are bound by the time frame outlined in MCL

205.22 of the Revenue Act.

The issue with defendant’s argument is that plaintiffs are not appealing an adverse tax

decision, assessment, or order of the Department of Treasury. Defendant’s March 29, 2023 notice

-12-

126



and the Department’s March 30, 2023 announcement are not tax assessments on any of the
plaintiffs. Nor are they orders or decisions of the Department of Treasury, such as a final decision
upholding a tax assessment. At this time, defendant has not assessed any tax against any of the
individual plaintiffs for the 2024 tax year. Rather, plaintiffs are requesting declaratory and
mandamus relief, on a prospective basis, regarding defendant’s interpretation of the tax rate for
tax year 2024. Plaintiffs’ lawsuit is an original action before the Court, rather than an appeal of
an agency’s order or decision. Defendant has not cited any legal source that would extend the
application of MCL 205.22 to a notice announcing defendant’s anticipated tax policy for a future

tax year.

Other language in MCL 205.22 provides context about the scope of the statute. MCL
205.22(5) refers to the fact that a person is not entitled to any “refund of any tax, interest, or
penalty” paid under a tax assessment unless they appeal that assessment as required under MCL
205.22. The statute, therefore, contemplates that the tax assessment, decision, or order will relate
to the assessment of a tax. Moreover, MCL 205.22 appears in the context of several statutes
outlining the procedures for payment of taxes. MCL 205.21 governs the failure or refusal to file a
tax return or pay tax, as well as the procedure for contesting liability for a tax assessment. MCL
205.21. MCL 205.23 relates to the Department’s determination that a taxpayer has not satisfied a
tax liability or that a claim was excessive. MCL 205.23(1). MCL 205.24 relates to the assessment
of tax against a taxpayer who fails or refuses to file a tax return or pay timely a tax under the
Revenue Act. MCL 205.24(1). So the surrounding sections of the Revenue Act also relate to the

assessment of tax. This lends further support to plaintiffs’ position that MCL 205.22 only applies
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once the Department of Treasury assesses a tax.* The Court concludes, therefore, that MCL 205.22
did not apply to plaintiffs’ claims, and plaintiffs were not subject to the time restrictions outlined

in that statute.

B. STANDING

Next, defendant argues that the legislator-plaintiffs and advocacy group-plaintiffs lack

standing to challenge the interpretation of MCL 206.51(1)(c). The Court agrees.
The Michigan Supreme Court has articulated the test for standing as follows:

[A] litigant has standing whenever there is a legal cause of action. Further,
whenever a litigant meets the requirements of MCR 2.605, it is sufficient to
establish standing to seek a declaratory judgment. Where a cause of action is not
provided at law, then a court should, in its discretion, determine whether a litigant
has standing. A litigant may have standing in this context if the litigant has a special
injury or right, or substantial interest, that will be detrimentally affected in a manner
different from the citizenry at large or if the statutory scheme implies that the
Legislature intended to confer standing on the litigant. [Lansing Sch Educ Ass’n v
Lansing Bd of Ed, 487 Mich 349, 372; 792 NW2d 686 (2010).]

To establish standing, the plaintiff must have “ ‘a present legal controversy, not one that is merely
hypothetical or anticipated in the future.” ” League of Women Voters of Mich v Secretary of State,
506 Mich 561, 586; 957 NW2d 731 (2020) (citation omitted). In general, standing is determined
at the outset of the case. Id. at 590. Standing does not depend on the merits of the case. Rather,
“[wlhen a party’s standing is contested, the issue becomes whether the proper party is seeking
adjudication, not whether the issue is justiciable.” Tennine Corp v Boardwalk Commercial, LLC,

315 Mich App 1, 7; 888 NW2d 267 (2016).

4 Defendant does not argue that plaintiffs failed to timely notify her of their claims, as required
under MCL 600.6431.
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Plaintiffs request declaratory and mandamus relief. MCR 2.605 incorporates the doctrine
of standing. T & V Assoc, Inc v Dir of Health & Human Servs, _ Mich App __ ;  NW2d
__(2023) (Docket No. 361727); slip op at5. To assert a declaratory-judgment claim, “the
plaintiff (1) must allege a case of actual controversy within the jurisdiction of the court, and (2)
the [plaintiff] must be an interested party seeking a declaratory judgment.” Id. at __ ; slipop at 6
(cleaned up). “An actual controversy exists when a declaratory judgment is needed to guide a
party’s future conduct in order to preserve that party’s legal rights.” Id. at ___; slip op at 6 (cleaned
up). An interested party is one that “has a legally protected interest that is in jeopardy of being
adversely affected,” and “a special injury or right, or substantial interest that will be detrimentally
affected in a manner different from the citizenry at large.” Id. at __ ; slip op at 6 (cleaned up). In
other words, the plaintiff must “plead and prove facts which indicate an adverse interest

necessitating a sharpening of the issues raised.” Davis,  Mich Appat ___ ;slipopat 15 (cleaned

up)

Beginning with the legislator-plaintiffs, resolution of this issue requires the Court to
examine several appellate cases analyzing when legislators have standing to challenge the
interpretation of a statute. In Killeen v Wayne Co Rd Comm, 137 Mich App 178, 181; 357 NW2d
851 (1984), a group of plaintiffs sued the Wayne County Road Commission for declaratory relief
and superintending control in relation to a six-year agreement between the defendant and a newly
formed labor organization, arguing that the agreement was contrary to law and public policy. One
of the plaintiffs was a state senator who was initially described in the complaint as merely a
taxpayer residing in the county. Id. at 182. When the plaintiffs’ standing to sue was challenged,
it was revealed that the state senator was suing the defendants in his official capacity, and the

complaint was amended to reflect that he had permission to sue on behalf of the Michigan Senate.

-15-

129



Id. at 182-183. On appeal, the Court of Appeals noted that federal caselaw had permitted
legislators to sue when they alleged their votes had been nullified. Id. at 189. In that case,
however, the Senator’s vote had been counted and his “legislative work-product” was enacted. Id.
Thus, by the time of the lawsuit, his “special interest” as a lawmaker had “ceased.” Id. So the

Court affirmed the trial court’s ruling that he lacked standing. See id. at 185-186, 190.

In House Speaker v State Administrative Bd, 441 Mich 547, 550; 495 NW2d 539 (1993),
four members of the Legislature challenged the authority of the State Administrative Board to
transfer funds appropriated for one program to another program within a department of state
government. Like in this case, the plaintiffs sued as individual members of the Legislature, and
their lawsuit was not authorized by either the Michigan House or Senate. Id. at 553. And, like in
this case, the plaintiffs sought equitable relief. /d. The plaintiffs alleged they had standing because
the transfers “reduced their effectiveness as legislators” and worked to nullify “the effect of their
votes.” Id. at 554-555. They asserted that the defendant’s conduct interfered with certain
plaintiffs’ ability to approve or disapprove of intradepartmental transfers, or to appoint members

to their respective appropriations committees. Id. at 555.

When deciding the issue, the Michigan Supreme Court explained that legislators must
overcome a heavy burden to establish standing in light of the potential separation-of-powers
implications. Id. The Court expressed its reluctance to decide issues that would affect “the
allocation of power” between the legislative and executive branches of government, which may
prevent resolution of the conflict through the “normal political process.” Id. at 555-556. Thus,
rather than asserting “ ‘a generalized grievance that the law is not being followed,” ” legislator-
plaintiffs must establish that they were “deprived of a ‘personal and legally cognizable interest
peculiar to [them].” ” Id. at 556 (citations omitted; alteration in original).
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The Court held that only one of the plaintiffs had demonstrated a personal injury that was
sufficient to establish standing. Id. at 561. That plaintiff was the Chair of the House
Appropriations Committee, who had a specific statutory right to approve or disapprove of the
transfers. /Id. at 559-560. Thus, the board’s actions, as alleged, deprived the Chair  ‘of that
specific statutory right to participate in the legislative process.’ ” Id. at 560 (citation omitted). In
contrast, another legislator (an appropriations committee member) alleged that he did not have the
opportunity to vote on the disputed transfer. /d. The Court held that he lacked standing because
he was not suing to “maintain the effectiveness of his vote” but instead, was “suing to reverse the

outcome of a political battle that he lost.” Id. at 560-561.

Most recently, in League of Women Voters, 506 Mich at 570, 572, the Michigan Supreme
Court addressed the issue of legislative standing in the context of a constitutional challenge to
recent amendments to the Michigan Election Law, MCL 168.1 ef seq., that the Attorney General
had concluded were unconstitutional. The issue in League of Women Voters involved the standing
of the Legislature as a whole, as opposed to the standing of individual legislators. Id. at 592. The
Court reasoned that whether the Legislature had a sufficient interest to sue an executive officer in
light of that officer’s “actual or threatened nondefense of legislation” was a “thorny issue.” Id.
The Court declined to reach the issue, however, concluding that it was moot because the Court had

vacated the lower-court decisions for other reasons. Id. at 595.°

3 Nevertheless, the Court reasoned that the Legislature did not have standing to pursue its case on
the basis of the Attorney General’s opinion, reasoning that a holding that Legislature has standing
to sue for a declaratory judgment any time the Attorney General issued a formal opinion
concluding that a statute is unconstitutional would be an “outlier.” Id. at 596, 598.
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Justice CLEMENT disagreed, reasoning that the Court needed to address legislative standing.
Id. at 604 (CLEMENT, J., concurring in part and dissenting in part). Justice CLEMENT explained, “I
do not believe a legislative declaratory-judgment action against an executive officer is justiciable
when the Legislature seeks nothing more than a judicial declaration that the executive must
implement a law as the Legislature prefers.” Id. at 605. She reasoned that doctrines like the
political-question doctrine exist to avoid interference with the separation of powers between the
branches of government. /d. at 607. In Justice CLEMENT’s view, the issue was properly viewed
through the lens of jusiticability rather than standing, but she nevertheless concluded that the

Legislature’s claims were nonjusticiable. Id.

Plaintiffs argue that Const 1963, art 4, § 31 grants them a special interest in this matter.

That constitutional section provides:

The general appropriation bills for the succeeding fiscal period covering
items set forth in the budget shall be passed or rejected in either house of the
legislature before that house passes any appropriation bill for items not in the
budget except bills supplementing appropriations for the current fiscal year’s
operation. Any bill requiring an appropriation to carry out its purpose shall be
considered an appropriation bill. One of the general appropriation bills as passed
by the legislature shall contain an itemized statement of estimated revenue by major
source in each operating fund for the ensuing fiscal period, the total of which shall
not be less than the total of all appropriations made from each fund in the general
appropriation bills as passed. [Emphasis added.]

Plaintiffs rely on the historical background of the Michigan Constitution to support their
interpretation of the constitutional provision. In addition to citing various committee reports,

discussions, and proposed amendments, plaintiffs cite the Notice to the Address to the People,®

S The Address to the People is among the historical records that may be considered when
interpreting constitutional provisions. See In re Request for Advisory Opinion Regarding
Constitutionality of 2011 PA 38, 490 Mich 295, 309; 806 NW2d 683 (2011).
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which was issued in relation to the passage of the 1963 Michigan Constitution. The Address to
the People indicated that the purpose of Article 4, § 31, was twofold:
1. To focus legislative attention on the general appropriation bill or bills to

the exclusion of any other appropriation bills, except those
supplementing appropriations for the current year’s operation.

2. To require the legislature (as well as the governor by a subsequent
provision) to set forth by major item its own best estimates of revenue.

The legislature frequently differs from executive estimates of
revenue. It is proper to require that such differences as exist be specifically
set forth for public understanding and future judgment as to the validity of
each. [2 Official Record, Constitutional Convention 1961, p 3375.]

Plaintiffs also cite Committee Proposal 46b, a proposal of the Committee on the Executive
Branch, which proposed what would later become Const 1963, art 4, § 31. That proposal noted
that the purpose and intent of the proposal was “to establish a constitutional executive budget
process for the orderly management of the state’s fiscal affairs.” 1 Official Record, Constitutional
Convention 1961, p 1635. The rationale behind the provision was “(a) to focus legislative attention
on the general appropriation bill or bills to the exclusion of any other appropriation bills . . . [and]
(b) to require the legislature . . . to set forth by major item its own best estimates of revenue.” Id.
at 1636. The proposal explains, “The legislature frequently differs from executive revenue
estimates. It seems only proper to require that such differences as exist be specifically set forth

for public understanding and future judgment as to the validity of each.” Id.

Plaintiffs also note that, in the early 1990s, Michigan created a process known as the
revenue estimating conference, which is attended by the state budget director or the treasurer, and
the Directors of both the Senate Fiscal Agency and the House Fiscal Agency, or their designees.
See MCL 18.1367b(2). The statute requires the entities present at the revenue estimating
conference to “establish an official economic forecast of major variables of the national and state
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economies,” as well as “a forecast of anticipated state revenues as the conference determines,”

which includes “[s]tate income tax collections.” MCL 18.1367b(3)(a).

Based onart4, § 31 and MCL 18.1367b(3), the legislator-plaintiffs contend that they “need
to know how much is going to be collected in tax-collection revenue for the 2023-24 fiscal year
and beyond” so that they can “engage in budget discussion and voting.” They argue that, based
on their estimate, defendant’s interpretation of MCL 206.51(1)(c) will lead to a $714.2 million
overstatement in the revenue projection, and the Michigan Constitution guarantees legislators a

“precise revenue estimate for budgeting.”

Plaintiffs do not support their claim that they are entitled to “precise revenue estimates” for
budgeting. As defendant notes, the very concept of a precise estimate is oxymoronic considering
that an estimate is, by its very nature, imprecise.” Article 4, § 31 does not contain such a
requirement. Rather, the Constitution simply requires that the Legislature estimate revenues and
refrain from passing an appropriations bill that exceeds the revenue estimates. See Const 1963,
art 4, § 31. Nor does the Address to the People support plaintiffs’ position. That document simply
referred to a “best estimate” of revenue. The other historical documentation plaintiffs cite do not
support that the Legislature is entitled to any precision in the revenue estimate. As defendant
notes, the budget process involves numerous steps, including the revenue estimating conference,

and estimates are provided throughout the year. See MCL 18.1342 (requiring the state budget

7 The Merriam-Webster Online Dictionary, a source cited by both parties, defines the term
“estimate,” in relevant part, as “a rough or approximate calculation.” Merriam-Webster Online
Dictionary, Definition of “Estimate,” available at <https://www.merriam-
webster.com/dictionary/estimate> (accessed on December 19, 2023). Considering this definition,
the Court agrees with defendant that a concept that is rough or approximate is not reasonably
understood to also require precision.
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director or treasurer to “establish and maintain an economic analysis, revenue estimating, and
monitoring activity,” which must “include the preparation of current estimates of all revenue by
source for state operating funds for the initial executive budget proposal to the legislature and
thereafter through final closing of the state’s accounts™). Plaintiffs cite no source that would entitle

them to a “precise” revenue estimate.

As far as whether the legislator-plaintiffs have a specialized interest, while the two
legislator-plaintiffs both served in the Legislature in 2015 when the relevant amendment to MCL
206.51 was passed, they clarify in their brief that neither is suing as a voting member of the 2015
Legislature. Rather, they contend that defendant’s interpretation of the statute affects their ability
as current legislators to perform their duty of creating a budget. But as our Supreme Court
concluded in House Speaker, 441 Mich at 554-555, a general reduction in a legislator’s ability to
do his or her job does not confer standing. Neither legislator-plaintiff alleges that he is on the
appropriations committee, and neither asserts that he has a specific statutory right, as did the
legislator-plaintiff in House Speaker who had standing. See id. at 559-561. Thus, they have not

met their heavy burden to establish a specialized interest peculiar to them. See id. at 555-556.

Plaintiffs do not provide a detailed analysis as it relates to the advocacy group-plaintiffs.
They assert that the advocacy groups have both “institutional interests” as organizations that
engage in lobbying efforts during the budgeting process, as well as “associational interests” as
membership organizations with members who pay income tax. Plaintiffs argue that these entities
are “well-known organizations that often advocate during the budget process on behalf of their
members.” But they recognize that the advocacy groups have no constitutional right to accurate
budget information, and provide no other legal source that would grant them standing in this

context. Plaintiffs also assert that these groups “participate in the budget process in a manner
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different from that of the general public,” but once again they do not support that the advocacy
groups suffer from a specialized injury or have a legally protected interest distinct from the public
at large. Additionally, the advocacy group-plaintiffs’ claims are hypothetical, as these entities
argue that defendant’s interpretation of MCL 206.51(1)(c) will make their lobbying efforts more
difficult. Accordingly, the legislator-plaintiffs and advocacy group-plaintiffs lack standing to sue

defendant.

C. RIPENESS

Defendant also contends that plaintiffs’ claims are not ripe for adjudication. The Court

agrees.

The Court of Appeals has held that the doctrine of ripeness is “closely related” to the
standing doctrine because both concepts focus on the timing of the lawsuit. Van Buren Charter
Twp v Visteon Corp, 319 Mich App 538, 553; 904 NW2d 192 (2017). For a claim to be ripe, the
plaintiff must have “sustained an actual injury.” Id. at 554. “A party may not premise an action
on a hypothetical controversy.” Id. Once again, because plaintiffs request a declaratory judgment,
they must plead and establish facts that would indicate an adverse interest that would necessitate
a “sharpening of the issues raised.” Davis, _ Mich App at __; slip op at 15 (cleaned up). “
“The doctrine of ripeness is designed to prevent the adjudication of hypothetical or contingent
claims before an actual injury has been sustained. A claim that rests on contingent future events is
notripe.” ” Id.at ___;slip op at 15 (citation omitted). Thus, the timing of the action is the Court’s

“primary focus.” Id.at ___ ;slip op at 15.

Plaintiffs assert that the legislator-plaintiffs and the advocacy group-plaintiffs have been

injured by defendant’s interpretation of MCL 206.51(1)(c) because the Legislature already passed
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the 2023-2024 fiscal-year budget based on what plaintiffs allege was “bad information” about the
income tax rate. They assert that this injury (an alleged $714 million difference in the revenue
estimate) will have “wide-ranging policy impacts™ both for tax year 2024 and beyond. As noted
earlier, these groups lack standing. As for the individual taxpayer-plaintiffs, defendant argues that
“in about 3 months or less, 5 million taxpayers (including ABC and NFIB members) will have to
make decisions whether to challenge an income-tax assessment” through informal dispute-

resolution, filing a Tax Tribunal claim, or suing in this Court.

Plaintiffs overlook one key fact: the tax rate for the 2024 tax year has not been determined.
In other words, although defendant (and the Attorney General) have opined that the tax rate will
revert back to 4.25% for the 2024 tax year, a determination whether to reduce that rate under the
exception outlined in MCL 206.51(1)(c) may occur as late as the January 2024 revenue estimating
conference (for 2023, the new rate was not announced until late March 2023). See MCL
206.51(1)(c) (“The state treasurer, the director of the senate fiscal agency, and the director of the
house fiscal agency shall make the determination under this subdivision no later than the date of
the January 2023 revenue estimating conference . . . and the date of each January revenue
estimating conference conducted each year thereafter.”). So, at this stage, we do not know if the
2024 tax rate will be 4.25%, 4.05%, or some other rate. The rate may even be lower than 4.05%.
Therefore, it is not clear whether (and to what extent) the 2024 tax rate will impact the 2023-2024
fiscal-year budget. And no individual taxpayer-plaintiff has paid income tax, had any income tax
withheld, or received a tax assessment based on the 2024 tax rate. As even plaintiffs acknowledge,
defendant’s interpretation of the 2024 tax rate will not begin to affect Michigan taxpayers until at

least January 1, 2024. Thus, while plaintiffs argue that they can request forward-looking relief,
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this Court cannot craft a remedy without knowledge of what the 2024 tax rate will be.® Plaintiffs’

claims are unripe.

D. MEANING OF MCL 206.51(1)(c)

Plaintiffs’ claims are not ripe for adjudication as of the date of this Court’s decision.
However, because the Court recognizes that plaintiffs’ claims may become ripe for adjudication
in the near future, the Court will analyze the merits of plaintiffs’ claims in the event that the tax
rate reverts back to 4.25%. In short, the Court agrees with defendant’s interpretation of the Income

Tax Act.

MCL 206.51(1) of the Income Tax Act imposes income tax on individuals and outlines the
applicable tax rates. MCL 206.51(1)(a) provides that a 4.35% income tax rate was in effect
between October 1, 2007, and October 1, 2012. For income taxes imposed on or after October 1,
2012, the applicable tax rate is 4.25%. MCL 206.51(1)(b). Subsection (1)(b) provides, “Except
as otherwise provided under subdivision (¢), on and after October 1, 2012, 4.25%.” Defendant
argues that the language “except as otherwise provided” anticipates the condition outlined in

Subsection (1)(c). That Subsection provides, in relevant part:

8 This fact distinguishes the matter from Taxpayers Allied for Constitutional Taxation v Wayne
Co, 450 Mich 119; 537 NW2d 596 (1995), a case on which plaintiffs rely to support their argument
that they may obtain an injunction in relation to future tax years. In Taxpayers Allied, the issue
was an increase in the real-property transfer tax, which the plaintiff challenged under the Headlee
Amendment, Const 1963, art IX, § 25. Id. at 120. The statute permitted a county to increase the
real estate transfer tax, and the defendant (Wayne County) had already increased the tax rate by
the time of the lawsuit. Id. at 121. The Court determined that the plaintiff’s refund claim was
barred by the applicable statute of limitations, but that the plaintiff could obtain an injunction to
enjoin the imposition of future taxes that violated the Michigan Constitution. Id. at 125-127.
However, unlike in this case, the county had already started to assess tax at the increased rate, and
the increased rate was certain.
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For each tax year beginning on and after January 1, 2023, if the percentage
increase in the total general fund/general purpose revenue from the immediately
preceding fiscal year is greater than the inflation rate for the same period and the
inflation rate is positive, then the current rate shall be reduced by an amount
determined by multiplying that rate by a fraction, the numerator of which is the
difference between the total general fund/general purpose revenue from the
immediately preceding state fiscal year and the capped general fund/general
purpose revenue and the denominator of which is the total revenue collected from
this part in the immediately preceding state fiscal year. [MCL 206.51(1)(c)
(emphasis added).]

Defendant argues that the phrase in Subsection (1)(b) that the 4.25% rate applies “[e]xcept as
otherwise provided under subdivision (c)” suggests that the two provisions must be read in
harmony, and that the triggering conditions in Subsection (1)(c) must be evaluated each year.

Otherwise, the 4.25% rate is the default rate. The Court agrees.

The fact that Subsection (1)(b) provides that the 4.25% rate applies “except” as provided
in Subsection (1)(c) suggest that the 4.25% is the default rate unless the triggering conditions in
Subsection (1)(c) are met. Unlike Subsection (1)(a), Subsection (1)(b) does not provide an end
date for the 4.25% tax rate or suggest that the rate expires once the conditions in Subsection (1)(c)

are triggered.

Moreover, Subsection (1)(c) provides for conditions that apply “[fJor each tax year”
beginning after January 1, 2023, which further supports that a determination must be made each
year whether the triggering conditions are met to lower the income tax rate. Then, subdivision (c)
adds that “if” certain conditions are met, then the current rate will be reduced as specified in the
statute. See MCL 206.51(1)(c) (emphasis added). The common understanding of the term “if” is
that something must happen before something else will occur. The use of the term “if” suggests
that the reduction will only occur when the specified conditions are met, further supporting

defendant’s interpretation that the rate defaults to 4.25% each year. See also In re Casey Estate,
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306 Mich App 252, 260; 856 NW2d 556 (2014) (consulting a dictionary to define the term “if” as

“ ‘in case that; granting or supposing that; on condition that[.]’ ) (alteration in original).

The parties dispute the meaning of “current rate” in Subdivision (¢). The word “current’
is not defined in the definitions listed in MCL 206.51(10), or in the general provisions and
definitions section for the Income Tax Act, see generally MCL 206.1 through MCL 206.30. Thus,
the parties consult dictionary definitions to determine the meaning of the term. Both parties consult
Merriam-Webster’s Online Dictionary. The relevant dictionary definitions of the word “current”
include (1) “occurring in or existing at the present time”; (2) “presently elapsing”; and (3) “most
recent.” Merriam-Webster’s Online Dictionary, Definition of Current, <https://www.merriam-
webster.com/dictionary/current> (accessed on December 14, 2023). Defendant advocates for the

“existing at the present time” definition, while plaintiffs argue for the “most recent” definition.

In Honigman Miller Schwartz & Cohn LLP v Detroit, 505 Mich 284, 307; 952 NW2d 358
(2020), the Michigan Supreme Court outlined the following legal standard to assist the Court with
determining the meaning of a statutory term when the parties provide differing statutory definitions
that render plausible interpretations of a statute. The Court explained:

[I]n order to determine the most reasonable meaning of statutory language, such

language cannot be read in isolation or in a manner disregardful of context; this

Court will not extract words and phrases from within their context or otherwise

defeat their import as drawn from such context. A statute should be interpreted in

light of the overall statutory scheme, and [a]lthough a phrase or a statement may

mean one thing when read in isolation, it may mean something substantially
different when read in context. [Id. (cleaned up; alteration in original).]

When the word “current” is read in context, the Court concludes that defendant’s definition
is the more appropriate understanding of the term. Reading the term “current” as “existing at the

present time,” it becomes clear that Subsection (1)(b) sets the default rate on or after October 1,
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2012, which remains in effect each year unless the triggering events in Subsection (1)(c) occur.
Reading the statute sequentially, Subsection (1)(a) is a rate with a definite start and end date.
Subsection (1)(b) outlines the current tax rate of 4.25% unless the conditions in Subsection (1)(c)
trigger a reduction. Subsection (1)(c) then provides for a reduction of the rate that exists at the
present time (4.25%) if certain conditions are met. The reference to “that rate” in Subsection (1)(c)

refers to the “current” rate, which is the 4.25% rate outlined in Subsection (1)(b).

Plaintiffs argue that, if defendant’s interpretation is correct, then the word “current” would
be superfluous. They argue that if the rate defaulted back to 4.25% each year, then there would
only be one rate, and so the term “current” would not be required. Instead, the statute would have

??

simply read “the rate.” However, plaintiffs’ argument overlooks that the income tax rate has
changed over time. For example, before 2012, the tax rate was set at 4.35%. MCL 206.51(1)(a).
The Legislature may amend the statute at any time to set a new “current rate.” As a hypothetical

example, in 2024, the Legislature could amend the statute to set a new income tax rate of 4.15%.

If that were the case, then the 4.15% would become the “current rate” for purposes of Subsection

(1)(©).

On the other hand, the Court is persuaded by defendant’s argument that under plaintiffs’
interpretation, the tax rate would continue to decrease each time the condition in Subsection (1)(c)
is triggered, which could ultimately reduce the income tax rate to zero. As the Attorney General
explained in her opinion, which the Court finds persuasive, the triggering condition is based on
economic circumstances that change each year. OAG 7320, p 3. When the percentage increase in
state revenue in the previous fiscal year is greater than the inflation rate, and the inflation rate is
positive, then the Legislature has determined that the state can provide relief to taxpayers. I/d. That
situation is temporary. Logically, it would make little sense to provide a permanent tax cut based
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on economic circumstances that exist in one calendar year. The Legislature did not indicate in the

language of MCL 206.51 that it intended a continuous reduction in the income tax rate.

Plaintiffs further argue that it is not an “absurd” result to have no income tax, as this state
did not have a broad-based income tax until 1967, and several states still do not assess income
taxes. But, once again, there is no indication in the language of MCL 206.51 (or the Income Tax
Act) as a whole that the Legislature sanctioned the prospect of no income tax. The language of
the statute merely suggests that, for tax years 2023 and beyond, when certain economic conditions

are met, a lower tax rate may be warranted based on those economic conditions.

Finally, plaintiffs note that the Legislature previously used a numeric income tax rate in
1983 PA 15, a previous iteration of MCL 206.51. Plaintiffs explain that, in that version of the
statute, the Legislature created a formula for setting the income tax, establishing a tax rate of 3.9%

as the starting point. MCL 206.51(1), as amended by 1983 PA 15, provided, in relevant part:

(D For receiving, earning, or otherwise acquiring income from any
source whatsoever, there is levied and imposed a tax at the following rates for the
following periods upon the taxable income of every person, other than a
corporation:

(a) Through March 31, 1982: 4.6%.

(b) From April 1, 1982 through September 30, 1982: 4.6% plus a
temporary emergency surcharge of 1% of the taxable income of every person other
than a corporation.

©) From October 1, 1982 through December 31, 1982: 4.6%.

(d) January 1, 1983 and thereafter, 3.9% plus the following rates for the
specified periods:

(i) Except as provided by subsection (12), 2.2%, as adjusted pursuant
to subsection (11), or the following rate for the respective period, whichever is the
lesser:

(A)  From January 1, 1984 through December 31, 1984: 1.95%.
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(B)  From January 1, 1985 and thereafter: 1.2%.
(i) 0.25% until the first of the month following the month in which the

state treasurer makes the certification required by subsection (10), or through

September 30, 1986, whichever date is earlier.

Plaintiffs argue that because the previous version of MCL 206.51 contained a specific,
numeric income tax rate, the Legislature “intentionally chose a definition with the flexibility to
handle a rate, which could be lower each and every year after the formulaic rate-setting process
was applied.” Plaintiffs also cite Subsection 9, which provided, “The rates provided in subsection
(1), as limited by subsection (12), shall be annualized as necessary by the department for tax years
that end after March 31, 1982 and the applicable annualized rate shall be imposed upon the taxable
income of every person, other than a corporation, for these tax years.” MCL 206.51(9), as
amended by 1983 PA 15. Plaintiffs argue that the statute contains the phrase “these tax years,”
which further supports the Legislature knows how to limit a rate adjustment to a particular tax
year. Finally, plaintiffs note that Subsection (11) of the 1983 version of the statute contained

another “identified constant”—the statute used a 14.5% unemployment rate to allow for certain

additional income tax adjustments. MCL 206.51(11), as amended by 1983 PA 15.

The Court disagrees that the 1983 version of the statute explains the Legislature’s intent in
relation to the 2015 amendment. The only thing that can be determined from the language of 1983
PA 15 is the fact that the Legislature intended for specific rates to apply for specific time periods.
The same can be said for the current iteration of MCL 206.51, which sets specific rates for the
period from October 1, 2007 to October 1, 2012, see MCL 206.51(1)(a), and sets another tax rate

from October 1, 2012 to the present, see MCL 206.51(1)(b).

Moreover, the Michigan Supreme Court has explained that “to whatever extent courts
correctly divined past legislatures’ intents using previously enacted language, those intents should
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not guide our interpretation of the unambiguous language of the current versions of the statutes;
the acts of past legislatures do not bind the power of successive legislatures to enact, amend, or
repeal legislation.” People v Gardner, 482 Mich 41, 65-66; 753 NW2d 78 (2008). Plaintiffs’
reliance on Honigman, 505 Mich at 311, is misplaced when, in that opinion, the Supreme Court
compared the language in one tax statute with the language in two different tax statutes (rather

than a previous iteration of the same statute). The 1983 version of the statute is not persuasive.

Plaintiffs also point to legislative history. Plaintiffs rely on House and Senate Fiscal
Agency Legislative Analyses for the 2015 amendment to MCL 206.51. The House Fiscal Agency
Analysis indicated that any revenue reductions resulting from a lowering of the tax rate “would
continue in subsequent years.” House Legislative Analysis, SB 414 (November 3, 2015).
Plaintiffs also rely on the Senate Consensus Revenue Estimate Conference document
corresponding with the 2023 Revenue Estimating Conference. Senate Fiscal Agency, Michigan’s
Economic Outlook and Budget Review, January 11, 2023, p 29. Plaintiffs note that the Senate
Fiscal Agency stated, in its report, that a reduction in the tax rate was likely and that the reduction
in the income tax rate would be “permanent.” Id. Plaintiffs also rely on remarks by certain

legislators during the debate process to support their interpretation of the statute.

Because the Court concludes that the language of the statute is unambiguous, the Court
need not consult legislative history as a guide. See Rouch World, 510 Mich at 430 n 19 (explaining
the “practical difficulties” with determining legislative intent from legislative history); Mich Gun
Owners, Inc v Ann Arbor Pub Sch, 318 Mich App 338, 350 n 6; 897 NW2d 768 (2016) (noting
that our Supreme Court has concluded that “[r]esort to legislative history of any form is proper
only where a genuine ambiguity exists in the statute. Legislative history cannot be used to create
an ambiguity where one does not otherwise exist.”) (cleaned up), aff’d 502 Mich 695 (2018).
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As our Supreme Court has explained, “sources like bill analyses, committee reports, and
floor debate, which may reflect the views of some group of legislators, are of dubious value.”
Rouch World, 510 Mich at 430 n 19. As even plaintiffs acknowledge, the Michigan Supreme
Court has held that legislative analyses, in particular, are weak indicators of legislative intent. See
id. (“(1) [S]uch analyses are not an official form of legislative record in Michigan, (2) such
analyses do not purport to represent the views of legislators, individually or collectively, but
merely to set forth the views of professional staff offices situated within the legislative branch, and
(3) such analyses are produced outside the boundaries of the legislative process as defined in the
Michigan Constitution.”) (cleaned up); People v Byczek, 337 Mich App 173, 186 n 6; 976 NW2d

11

7 (2021) (noting that a legislative analysis is “ ‘nothing more than the summaries and
interpretations of unelected employees of the legislative branch’ ”) (citation omitted). For these
reasons, the Court declines to consider external sources, such as legislative materials, to determine

the meaning of MCL 206.51(1).

E. MANDAMUS RELIEF

Because the meaning of MCL 206.51(1) is clear from its language, declaratory relief is not
warranted. Nor is mandamus relief. Plaintiffs acknowledge that their request for mandamus relief
relates only to the legislator-plaintiffs and the trade-association plaintiffs “as advocacy
organizations” (but not as “membership organizations™), neither of which have standing (as noted
earlier). As discussed earlier, neither of these sets of plaintiffs have established a clear legal right
to “correct information” about the income tax rate. Additionally, plaintiffs have not articulated a

clear legal duty to implement plaintiffs’ interpretation of the statute.
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Plaintiffs rely on Berdy v Buffa, 504 Mich 876, 876 (2019),° a binding Michigan Supreme
Court order. In Berdy, an election case which involved the interpretation of a city charter, the
Supreme Court cited 55 CJS, Mandamus, § 74, p 107, for the position that “ ‘[t]he requirement
that a duty be clearly defined to warrant issuance of a writ does not rule out mandamus actions in
situations where the interpretation of the controlling statute is in doubt. As long as the statute, once
interpreted, creates a peremptory obligation for the officer to act, a mandamus action will lie.” ”
(Emphasis added.) The Court determined that the defendant (the city elections commission) had
a clear legal duty to remove names of challenged candidates from the ballot in an election for city

council, which the Court concluded was a ministerial task. Id. at 879.

Here, however, the Court has determined that the statute, as interpreted, does not obligate
defendant to perform any action. Nor does Const 1963, art 4, § 31. Because plaintiffs have not
established a clear legal right to their requested interpretation of the statute, and have established
no legal duty to impose a 4.05% tax rate for 2024, the Court does not address whether the act
would be ministerial in nature or whether no other adequate legal or equitable remedy exists that
might achieve the same result. See Berry, 316 Mich App at 41. Additionally, because summary
disposition is granted on both of plaintiffs’ claims, the Court DENIES plaintiffs’ motion for a

show-cause order,

® A Michigan Supreme Court order is binding precedent if it is a final disposition on an application
for leave to appeal and contains a “concise statement” of the facts and rationale for the decision.
DeFrain v State Farm Mut Auto Ins Co, 491 Mich 359, 371; 817 NW2d 504 (2012).
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IV. CONCLUSION

For the reasons discussed, IT IS ORDERED that defendant’s motion for summary

disposition is GRANTED.

IT IS FURTHER ORDERED that plaintiffs’ countermotion for summary disposition is

denied.

IT IS FURTHER ORDERED that plaintiffs’ motion for a show-cause order is DENIED.

This is a final order that dispenses with the final claim and closes the case.

Date: WQ(, 2025 2/4 - ‘

Eliza¥eth L.\G¥eicher
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"kllled in, adheres to. .- G
] Relatmg

fiber :,.obtamed from a.
_pineapple, . Bromeli

] vestrs

for. ordage and basket weaving. . : .
s'tri-an) n.;.adj. Of or: from Istrla.
t on:: The neuter- smgular pronoun,-
used‘m the third. person:. -
, -;.The designation given* to certa.m
players in certain games, as, heis. 4.
A granular, |
- quartzose;: talcomwaceous : slate, called
flexible sandstone. o :

'nguage. i

races; the,language of the Italians.

nate (1 ta.l’yan a.t) ad] Havmg :a,lian :
Ita B yan at)' bt .To .Itahamze.
Ital 065 l'y j“ , - An- Itaha,n

.-’

ideas; sympathy with’ Italy

,l _ahamze @ tal’yan 1z) vi.dot. To become' _ natura fo G
. ‘ ' 1thyphalhc (1th fal’lk) adg.

se to become Ttalian in any. respect
Itaha:n Italianiza/tion 7.
talic (i tal’ik) adj. Pertai

type. with slantmg letters; as italic.
ltahc @ talik) or italics (i-talliks]

- kind - of letter of type in which ‘the char-
ters. slopeto :the-right: used usu. for|
.- for. ‘distinction, or. to denote

;1-phrases borrowed . from a lan:

“ttalics.

zm) . A

' 1tch (ich).n. -

- species. of ‘Mexican ‘agaves: used i

tal’yan).n. A natlve oF zt cltlzen o ags
~of. Ita,ly, a member-of:one of the Italian itera

'I{;ali'_ or. its  people; ‘denoting a.‘kmd_’off' nt; h; the.
‘;j.xthyphalhc (1th

| .:«gua.ge different from that used in the’ text |

i 1tahc letters; to underlme, for. purpose )
mphas1z1ng, for distinctiveness; or-as

'pnlnter S mark “indicating . the use’ of
:zcs,_“. o

ritation in the
S, an: ztch for ad-:

- skin; a'consta desire,

in past : part1clple
s and verbs, . as

8 newspaper, as,
ntered in an. account

ity spmt or taste ..attachment“_to Itaha,n‘ o dis

Perta.mmg to
in the procession at
ence, lewd or inde-
er of Ba.cchlc hymns. :

ithyphallic me er, -
1t1, acy (1tin‘ér asi) or 1t1ne ncy "( in £
ér an si) s Itmeratmg or the condition:of
group of - Wanderers,

£ u_mng many -
itineran preach-

».Lté.l-l-rsw)zm.&vt To pﬁn w1th
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STATE OF MICHIGAN
COURT OF CLAIMS

ASSOCIATED BUILDERS AND
CONTRACTORS OF MICHIGAN, NATIONAL
FEDERATION OF INDEPENDENT BUSINESS,
INC., SENATOR EDWARD MCBROOM in his
official capacity, REPRESENTATIVE DALE
ZORN in his official capacity, RODNEY
DAVIES, KIMBERLY DAVIES,OWEN PYLE,
WILLIAM LUBAWAY, BARBARA CARTER,

and ROSS VANDERKLOCK,

Plaintiffs,
v Case No. 23-000120-MB
TREASURER OF MICHIGAN, RACHEL Hon. Elizabeth L. Gleicher

EUBANKS, in her official capacity,

Defendant.

ORDER DENYING PLAINTIFFS’ EX PARTE MOTION TO SHOW CAUSE

Pending before the Court is plaintiffs’ ex parte motion to show cause why a writ of
mandamus should not be issued in this matter.

Because the case is now being actively defended and the parties have entered in to a
mutually agreed-upon scheduling order that has been signed by the Court, plaintiffs’ ex parte
motion to show cause why a writ of mandamus should not be issued is DENIED. Plaintiffs’
request for mandamus relief otherwise remains pending before the Court.

Date: September 25, 2023 %@/ M/

Elizabeth L_Gleicher
Judge, Court of Claims
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