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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

SANDRA HERNDEN,
Plaintiff, Judge Mark A. Goldsmith
Magistrate David R. Grand
v No. 22-12313
CHIPPEWA VALLEY SCHOOLS,
FRANK BEDNARD and ELIZABETH
PYDEN,
Defendants.
/
Stephen A. Delie (P80209) Timothy J. Mullins (P28021)
Derk Wilcox (P66177) Kenneth B. Chapie (P66148)
Mackinac Center for Public Policy John L. Miller (P71913)
Attorneys for Plaintiff Giarmarco, Mullins & Horton, P.C.
140 West Main Street Attorneys for Defendants
Midland, M1 48640 101 W. Big Beaver Road, 10th Floor
(989) 631-0900 Troy, Ml 48084-5280
delie@mackinac.org (248) 457-7020
wilcox@mackinac.org tmullins@gmhlaw.com

kchapie@gmhlaw.com
imiller@gmhlaw.com

ANSWER

Defendants, CHIPPEWA VALLEY SCHOOLS, FRANK BEDNARD and
ELIZABETH PYDEN, by and through their attorneys, GIARMARCO, MULLINS
& HORTON, P.C., state their answer to Plaintiff’s Complaint as follows:

INTRODUCTION AND PARTIES

1. In answer to paragraph 1, Defendants deny the allegations contained
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therein for the reason that they are untrue.

2. In answer to paragraph 2, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

3. In answer to paragraph 3, Defendants deny the allegations contained
therein for the reason that they are untrue. Defendants affirmatively aver that
Chippewa Valley Schools is a Michigan Public School District performing a
governmental function in Macomb County, Michigan, to wit, providing a public
education to students within the district and, as such, the School is a governmental

agency and is immune from suit herein.

4, In answer to paragraph 4, Defendants admit the allegations contained
therein.

5. In answer to paragraph 5, Defendants admit the allegations contained
therein.

6. In answer to paragraph 6, Defendants neither admit nor deny the

allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

7. In answer to paragraph 7, Defendants neither admit nor deny the

allegations contained therein for the reason that they constitute conclusions of law,
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rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

JURISDICTION AND VENUE

8. In answer to paragraph 8, Defendants hereby incorporate by reference
their responses contained in paragraphs 1 through 7 inclusive, as if fully set forth
herein.

9. In answer to paragraph 9, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

10. In answer to paragraph 10, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

11. In answer to paragraph 11, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

12. In answer to paragraph 12, Defendants neither admit nor deny the

allegations contained therein for the reason that they constitute conclusions of law,
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rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

13. In answer to paragraph 13, Defendants deny the allegations contained
therein for the reason that they are untrue.

GENERAL ALLEGATIONS

14. In answer to paragraph 14, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

15. In answer to paragraph 15, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

16. In answer to paragraph 16, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

17. In answer to paragraph 17, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

18. In answer to paragraph 18, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,

therefore, leave Plaintiffs to her proofs.
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19. In answer to paragraph 19, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

20. In answer to paragraph 20, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

21. In answer to paragraph 21, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

22. In answer to paragraph 22, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

23. In answer to paragraph 23, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

24. In answer to paragraph 24, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

25.  In answer to paragraph 25, Defendants deny the allegations contained

therein for the reason that they are untrue.
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COUNT 1
Against all Defendants
VIOLATION OF PLAINTIFF'S FIRST AMENDMENT
RIGHTS BY RETALIATION

26.  Inanswer to paragraph 26, Defendants hereby incorporate by reference
their responses contained in paragraphs 1 through 25 inclusive, as if fully set forth
herein.

27. In answer to paragraph 27, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

28. In answer to paragraph 28, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

29. In answer to paragraph 29, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

30. In answer to paragraph 30, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

31. In answer to paragraph 31, Defendants neither admit nor deny the
6
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allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

32. In answer to paragraph 32, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

33. In answer to paragraph 33, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

34. In answer to paragraph 34, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

35. In answer to paragraph 35, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

36. In answer to paragraph 36, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

37. In answer to paragraph 37, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,

rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
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with a final determination to be made by the Court.

38. In answer to paragraph 38, Defendants deny the allegations contained
therein for the reason that they are untrue.

39. Inanswer to paragraph 39, Defendants deny the allegations contained
therein for the reason that they are untrue.

40. In answer to paragraph 40, Defendants deny the allegations contained
therein for the reason that they are untrue.

41. In answer to paragraph 41, Defendants deny the allegations contained
therein for the reason that they are untrue.

42. In answer to paragraph 42, Defendants deny the allegations contained
therein for the reason that they are untrue.

43. In answer to paragraph 43, Defendants deny the allegations contained
therein for the reason that they are untrue.

44. In answer to paragraph 44, Defendants deny the allegations contained
therein for the reason that they are untrue.

45. In answer to paragraph 45, Defendants deny the allegations contained
therein for the reason that they are untrue.

46. In answer to paragraph 46, Defendants deny the allegations contained
therein for the reason that they are untrue.

47.  In answer to paragraph 47, Defendants deny the allegations contained
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therein for the reason that they are untrue.

48. In answer to paragraph 48, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

49. In answer to paragraph 49, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

50. In answer to paragraph 50, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

51. In answer to paragraph 51, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

52. In answer to paragraph 52, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

53. In answer to paragraph 53, Defendants neither admit nor deny the
allegations contained therein for lack of knowledge upon which to form a belief and,
therefore, leave Plaintiffs to her proofs.

54. In answer to paragraph 54, Defendants neither admit nor deny the
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allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

55. In answer to paragraph 55, Defendants deny the allegations contained
therein for the reason that they are untrue.

56. In answer to paragraph 56, Defendants deny the allegations contained
therein for the reason that they are untrue.

57. In answer to paragraph 57, Defendants deny the allegations contained
therein for the reason that they are untrue.

58. In answer to paragraph 58, Defendants deny the allegations contained
therein for the reason that they are untrue.

59. In answer to paragraph 59, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

60. In answer to paragraph 60, Defendants neither admit nor deny the
allegations contained therein for the reason that they constitute conclusions of law,
rather than allegations of fact, and, therefore, leave Plaintiff to her proofs thereon
with a final determination to be made by the Court.

61. Inanswer to paragraph 61, Defendants admit the allegations contained

10
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therein.
62. In answer to paragraph 62, Defendants deny the allegations contained
therein for the reason that they are untrue.

RELIEF REQUESTED

WHEREFORE, Defendants, CHIPPEWA VALLEY SCHOOLS, FRANK
BEDNARD and ELIZABETH PYDEN, respectfully request that this Honorable
Court enter an order of no cause of action as to Defendants, together with costs and
attorney fees so wrongfully sustained.

[SITIMOTHY J. MULLINS

GIARMARCO, MULLINS & HORTON, PC
Attorney for Defendants

DATED: November 7, 2022

AFFIRMATIVE DEFENSES

Defendants, CHIPPEWA VALLEY SCHOOLS, FRANK BEDNARD and
ELIZABETH PYDEN, by and through their attorneys, GIARMARCO, MULLINS
& HORTON, P.C,, state their Affirmative Defenses as follows:

1. Plaintiff has failed to state a claim or cause of action against these
Defendants as to which relief can be granted as a matter of fact and/or law.

2. Defendants will show and rely upon at the time of trial that at all times
pertinent hereto, Defendants were engaged in the performance of governmental

functions and, therefore, are immune from suit for civil damages for this claim
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pursuant to the principles of governmental immunity as set forth in case law and the
statutes of this State.

3. The individual Defendants, in whole or in part, are entitled to qualified
Immunity.

4, The individual Defendants, in whole or in part, are entitled to absolute
Immunity.

5. Defendants, FRANK BEDNARD and ELIZABETH PYDEN, are
immune from suit because they took no individual action.

6. Defendants will show at the time of trial that Plaintiff has failed to
mitigate her damages, if any.

7. Plaintiff has suffered no harm upon which an award of monetary
damages may be based.

8. Defendant School District can face no liability for Plaintiff’s claims
because it had no policy, practice or custom that abridged any of Plaintiff’s statutory
or constitutional rights.

Q. Defendant School District has the right to control the activities of its
employees and to regulate the time, manner, place and duration of communications
disruptive to the educational mission and environment of the school.

10. The policies adopted by Defendant School District concerning

derogatory comments are a reasonable regulation imposed by the School District in

12



Case 2:22-cv-12313-MAG-DRG ECF No. 8, PagelD.56 Filed 11/07/22 Page 13 of 15

order to maintain order within the district, and otherwise regulate conduct on school
grounds during school activities in order to prevent disruption of the school’s
mission and educational environment.

11. Defendant School District has the authority under state law to
determine the information disseminated and/or distributed to the school community.

12. Defendant School District does not discriminate against individuals’
free speech based on viewpoint.

13. The proposed expressive conduct by Plaintiff herein, if allowed to
occur, would involve the District in allowing impressionable students and families
to be exposed to offensive communications without the knowledge or consent of
their parents, thereby creating an endorsement of such views by the District.

14. The students’ attendance at Chippewa Valley Schools is involuntary,
and the allowance of offensive statements creates an unlawful endorsement of such
Views.

15.  Defendants will show at the time of trial that all actions complained of
in Plaintiff’s Complaint were absolutely or qualifiedly privileged pursuant to the
Constitutions, statutes and common law of the State of Michigan and of the United
States, and Defendants never acted or communicated with malice in reference to the
Plaintiff.

16. Plaintiff’s claims are not judiciable; Plaintiff’s claims are, or will be,

13



Case 2:22-cv-12313-MAG-DRG ECF No. 8, PagelD.57 Filed 11/07/22 Page 14 of 15

moot.

17.  Plaintiff’s claims are barred by estoppel.

18. Defendants will show at the time of trial that Plaintiff was guilty of
negligence or other willful conduct which contributed to the incidents complained
of, and her conduct in this regard was the sole or partial cause of any injury
complained of, and Plaintiff’s recovery should be barred or diminished to the extent
of such conduct.

19. Defendants will show at the time of trial that they were guided by and
strictly observed all legal duties and obligations imposed by law or otherwise; and
further, that all actions of any of Defendants’ agents, servants, employees or
associates were careful, prudent, proper and lawful.

20. Defendants will show and rely upon at the time of trial that there was
no discriminatory intent.

21.  Plaintiff may have failed to exhaust her administrative remedies.

22. Defendants reserve the right to amend their Answer, including
additional affirmative defenses, upon completion of investigation and discovery of
this cause.

[SITIMOTHY J. MULLINS

GIARMARCO, MULLINS & HORTON, PC
Attorney for Defendants

DATED: November 7, 2022
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JURY DEMAND

Defendants, CHIPPEWA VALLEY SCHOOLS, FRANK BEDNARD and
ELIZABETH PYDEN, by and through their attorneys, GIARMARCO, MULLINS
& HORTON, P.C., hereby demand a jury as to all issues of trial.

[SITIMOTHY J. MULLINS

GIARMARCO, MULLINS & HORTON, PC
Attorney for Defendants

DATED: November 7, 2022

CERTIFICATE OF ELECTRONIC SERVICE

TIMOTHY J. MULLINS states that on November 7, 2022, he did serve a copy
of the Answer, Affirmative Defenses and Reliance Upon Jury Demand via the
United States District Court electronic transmission.

[SITIMOTHY J. MULLINS

GIARMARCO, MULLINS & HORTON, PC
Attorney for Defendants

101 W. Big Beaver Road, 10" Floor

Troy, M1 48084-5280

(248) 457-7020

tmullins@gmhlaw.com

P28021
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