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STATEMENT OF JURISDICTION

Appellant Propésed Intervenor Mibhigan Attorhey General appeals the Michigan
Employment Relations Commission’s December 16, 2011 order denying the
Attorney General intervention. Section 101 of the Administrative Procedures Act
(APA), MCL 24.301, provides that an Agency’s “decision or order is subject to direct
review by the courts as provided by law... . A preliminary, procedural or
intermediate agency action or ru}ing is not immediately reviewable, except that the
court may grant leqve for reuieu; of such action if review of the agency’s final decision
or order would not provide an adequate remedy.” (emphasis added). Clearly,- the
present situation is one where leave to appeal is appropriate — the Attorney
General’s intervention is needed to protect the rights and the interests of the State
and the People of this State, and to ensure a complete 1'e§ord before the ALdJ. That
goal will be stymied if he must wait to appeal the intervention decision until the
non-adversarial fact finding process is complete and the Commission issues its final
order. The irreparable and significant harm that the Attorney General is trying to
preclude through intervention, i.e., a ohe-sided presentation of the relevant facts
and arguments, would already be complete. Moreover, if the Attorney General 1s
not permitted to intervene as a party, there may not be a party adverse to the
University or the GEQ who could appeal the final decision of the Commission. In
that sense, as stated in thé APA, later review cannot “provide an adequate remedy.”

MCL 24.301.
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Justice Young of the Michigan Supreme Court opined thaf this Court may
properly carry out the necessary judicial review. (Order of the Michigan Supreme
Court denying the Attorney General's Application for Leave, p 1-2, Feb 3, 2012,
attached as Ex 11) (Young, J., concurring). He stated that Section 101 of the APA,
MCL 24.301, permits the court to grant leave for review of an interlocutory decision,
where review of the final decision would not provide an adequate remedy. (Ex 11 at
2.) And MCL 24.203(5) expressly defines the court as the circuit court. Thus,
Justice Young concluded that “the interlocutory review provision of MCL 24.301
requires an appellant to seek circuit court review of an agency’s action.” (Ex 11 at
| 2.) Section 104 of the APA, MCL 24.304, provides that a petition for review may be
filed within 60 days of mailing of the Commission’s decision. Because the decision
denying intervention is dated December 16, 2011, this petition for review is timely.

Independent statutory grounds for an appeal also exist under MCL 600.631,
which provides that “any order, decision, or opinion” of the Commission may be
appealed to the circuit court where “judicial review has not otherwise been provided
for by law.” The Court of Appeals concluded that it did not have jurisdiction under
the Michigan Employment Relations Act, MCL 423.23 and the APA. The Supreme
Court affirmed that decision — and if this Court fails to rely on the APA for
jurisdiction, like Justice Young’s concurrence suggested, this will be precisely a
situation where “Judicial review has not otherwise been provided for by law.” MCL
600.631.

MCR 7.104(A) directs an appeal to the circuit court under MCI. 600.631 to be

governed by MCR 7.101 and MCR 7.103. MCR 7.101(B)(1)(a) permits an appeal as

vil



of right from the Commission’s decision within 21 days of such a decision. MCR
7.103(A)2) permits the Court to grant an appeal by leave where, as here, the 21 day
period for taking an appeal by right has expired. MCR 7.103(B)(6) requires an
affidavit explaining the reasons for the delay and permits this Court to consider the
length of the delay and the reasons in deciding whether to grant the application.
Sufficient meritorious reasons exist for this Court to grant the application for
leave, as appears from the attached affidavit of Danila (Dan) V. Artaev required
under MCR 7.103(B)(6). The Attorney General has at all times pursued his judicial
remedies in a timely and diligent manner, and granting the application for leave
here will not unduly prejudice the parties. Because the Commission’s orders are
appealable directly to the Court of Appeals both under the statutory authority of
MCL 423.23 and as a matter of practice, the Attorney General first appealed the
Commission’s decision as unauthorized by law directly to the Court of Appeals. The
Court of Appeals concluded that ii; lacked jurisdiction because the representation
proceeding was not a contested case, but did not address the propriety of appealing
the Commission’s decision directly to the Court of Appeals. The Supreme Court
declined the Attorney General’s application for leave, effectively affirming the Court
of Appeals’ lack of jurisdiction, but Justice Young separately stated that an appeal
to the circuit court is the appropriate route to judicial review. The Supreme Court’s
decision was issued on Friday, February 3, 2012 — and the Attornejr General
expeditiously files his application for leave to appeal with this Court today,

February 7, 2012.
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Moreover, no court has yet reviewed the Cémmission’s decision denying
Attorney General intervention on its merits. The question of whether an
administrz;ttive agency may limit the Attorney General’s right to intervention is of
monumeﬁtal importance to the People and the State of Michigan. The Attorney
General’s filing with this Court is as timely as possible given the circumstances set
forth above and in the accompanying affidavit.

Because this Court can review the Commission’s decision and remedy the
Commission’s gross infringement on the Attorney General’s well established right to
intervention, and the Attorney General has at all times diligently pursued judicial
review of the Commission’s decision, this Court should exercise jurisdiction over the

Attorney General’s Petition for Review and grant his application for leave to appeal.
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STATEMENT OF QUESTION PRESENTED

The law grants the Attorney General broad discretion to intervene at
any stage of any administrative proceeding when he deems in his own
judgment that it is in the best interest of the State and the People to
do so. To deny intervention, the Michigan Employment Relations
Commission (Commission) had to conclude not only that the Attorney
(General had incorrectly determined that intervention is in the best
interest of the State and the People, but that such intervention is
inimical to that interest. Did the Commission err in so concluding?

Public Employer’s answer: No

Petitioner — Labor Organization’s answer: No
Proposed Intervenor Students Against Unionization: Yes
The Michigan Attorney General’'s answer: Yes

Commisgion’s answer: No



STATEMENT OF PROCEEDINGS AND FACTS
A. Introduction
On December 16, 2011, the Michigan Employment Relations Commission

(Cbmmission) denied the Attorney General’'s motion to intervene in this matter.
Bill Schuette, in his official capacity as Attorney General of Michigan, had sought to
intervene in this case because, in his judgment, it involves matters of important
public interest. (December 16, 2011 Commission Decision, attached as Ex 1.)
Specifically, this case has the ﬁotential to significantly damage the University of
Michigan’s reputation as a nationally recognized research institution, to the
detriment of all Michigan citizens who support and value the University as one of
oﬁr country’s elite institutions of higher education. The umonization of the

| University’s GSRAs would compromise the established excellence of the graduate
students by allowing a third party — the union — to interpose itself bétween the
relationship of the faculty and the graduate students. There is ample support for
the Attorney General’s concern in this regard, especially as evidenced by a letter
signed by academic deans, as well as the hundreds of GSRAs who have gone on
record as being against uniomization. Characterizing GSRAs as employees subject
to unionization is also not supported in law, and the process before the Commission
to resolve this question should be an adversarial one, rathe-r than one in which only
a single legal position is presented. The issue whether the GSRAs are public
employees under the Public Employment Relations Act is a significant legal issue,

one in which the Attorney General and the State have a specific interest,



Under the law applicable here, the Commission should have granted the
motion to intervene. Instead, it ignored decades of judicial precedents that require
hiberal construction of and deference to the Attorney General’s statutory right to

intervene in a broad spectrum of proceedings.

B. The University of Michigan’s vital role in Michigan

The University of Michigan plays a vital part in Michigan economy. The
University of Michigan undoubtedly is a major research institution, ranking second
in the nation in terms of total research expenditures. (University’s October 17,
2011 Response to Petitipner’s Motion for Reconsideration, p 4, attached as Ex 2.)
External funding supports a large majority of GSRA studies — with total research
funding exceeding $1.14 billion in fiscal year 2010. (Office of the Vice President for
Research, Quick Facts, hitp:/ /research.umich.edu/quick-facts.) The University of
Michigan thus is an essential component of the University Research Corridor — a
coalition between the Un{\fersity of Michigan, Michigan State University, and
Wayne State University that has generated an “economic impact” of $14.8 billion in
2009 for the State of Michigan. (2010 Empowering Michigan Report, available at
http: / /uremich.org/economic/2010/2010econimpact-report.pdf.) Even as state
funding support dropped, Michigan’s research universities remained the largest
cluster m the U.S. in terms of enrollment, and they ranked third in terms of high-
tech degfees. (Id.) The research corridor has continued to provide a significant
fiscal impact on Michigan — for example, over 550,000 research alumni live in

Michigan, collectively earning about $26 billion annually; generating over $400



million in state tax revenue for 2009 alone. (Id.) Obviously, given these numbers,
any proceeding that may affect the University’s ability to continue to attract
research funding and play an integral role as a member of the University Research
Corridor implicates a number of state interests.

The excellence of the University will be seriously jeopardized if its status as a
research institution, with the funding that status brings, is undermined. All of
Michigan’s taxpayers, and certainly the University’s thousands of alumni, are
rightfully proud of this outstanding public uniﬁersity. Each will lose something if
an incorrect determination of the facts underlying this dispute is rendered, without ..
the benefit of the usual adversarial process. The Attorney General has correctly
judged that the public interest is implicated in having a fair and complete fact-
finding process before the ALJ, especially where the Act creatiﬁg the Commission
requires that “the interests and rights of the consumers and the people of the state,
while not direct parties thereto, should always be considered, respected and
protected.” MCL 423.1. Accordingly, this Court should grant the Attorney General

leave to appeal the Commission’s decision.

C. Procedural History

On April 27, 2011, the Graduate Employees Organization/AFT (the
Organization) filed a petition with the Commission, seeking an election to be
certified as the exclusive representative of GSRAs of the University of Michigan.
(September 14, 2011 Commission Decision, p 1, attached as Ex 3.) A majority of the

University’s Board of Regents later passed a resolution recognizing the GSRAs as



employees under the Public Employment Relations Act (Act), and thus endorsing
the Organization’s petition. (Ex 3 at 2.) The Regents’ position was opposed by 19
current and former deans who wrote a letter to the University provost on June 24,

2011;

[Tlo express our deep and collective concern about the potential
negative tmpacts that would result from unionization of the
University’s graduate student research assistants (GSRAs). We
believe that such a union would put at risk the excellence of our
university and the success of our graduate student asststants.

Research assistantships provide graduate students with opportunities
to develop their research skills while working in a lab or on a project
under faculty supervision. As students assist with various aspects of
scholarly work, they gain in their capacity for independent research.
This 1s an important part of their academic training., A union would be
a third party intervening in the educational program, in the middle
between faculty mentors and their students. This would compromise
the essential nature of doctoral preparation.

We note those graduate student research assistants are not unionized
at the peer institutions against whom the University competes for
faculty and graduate students. The Board of Regents in their public
statements at the June 16, 2011 meeting included a list of other public
institutions at which research assistants are unionized; although they
are fine institutions, none of them competes in research at the same
level as Michigan. It would be a great loss to the state and the nation if
our research efforts were to decline to the quality seen at lesser
universities. We worry that a GSRA union would make Michigan an
outlier when the best and brightest graduate students compare research
opportunities, and when we work to recruit excellent research faculty. A
vast majority of the faculty members with whom we have spoken do not
support GSRA unionization because of the potential negaiive impact on
their one-on-one relationships with students and the University’s
competitive position among its peers. [Ex 2 (emphasis added).]

The Commission rejected the Organization’s petition, correctly reasoning that

.GSRAs are not public employees and thus are outside the Commission’s

jurisdiction. The Commission had made the same finding in 1981 with the same



parties as present today and, in the absence of materially different circumstances,
the Commission was bound by the prior decision. (Ex 3 at 4.)

The Organization moved for reconsideration. The Organization’s motion
relied on a single affidavit, and it argued in essence (and illogiéaﬂy) that because
research has grown in volume and importance to the University, and because
GSRAs are an integral part of this research, they arve employees of the University.
Furthermore, the motion tried to reargue the law established in 1981. And, finally,
it contended that the Regents’ majority decision is a binding stipulation of fact.
(Organization’s Motion for Reconsideration, attached as Ex. 4.) None of these
grounds presented a compelling case for reconsideration.

Constrained from directly opposing reconsideration by the majority Regents’
vote, the University merely set forth facts seeming to show that nothing has
materially changed since the Commission last considered the question in 1981.
(University’s Response to Motion for Reconsideration, attached as Ex. 5.) The
University has since clarified its position that, consistené with the Regents’
resolufion, it supports the GSRAs rights to vote on unionization. (University’s
November 4, 2011 Supplemental Response, attached as Ex. 6.)

The Commission’s record also shows that a significant percentage of GSRAs
have expressed opposition to emaployment status and possible unionization. (See
Students Against GSRA Unionization November 1, 2011 Brief in Support of Motion
to Intervene and in Opposition to Motion for Reconsideration, attached as Ex 7.)

Stephen Raiman, a member of a group called Students Against GSRA Unionization,



stated “[w]e believe our research and our lives as students are between ourselves
and our departments and our advisors. We don’t believe that a third party should
be interfering in that.” Goldsmith, Rayza & Williams, Kaitlin, MERC to Reconsider
GSRAs’ Positions as Employees, The Michigan Daily, Nov 8, 2011. Similarly, as
noted above, a broad contingent of the University’s faculty leadership registered
their opposition to and concern regarding unionization.

None of these voices was to be heard by the Commission, even though the Act
establishing the Commission requires that “the interests and rights of the
consumers and the people of the state, while not direct parties thereto, should
always be considered, respected and protected.’; MCIL, 423.1. Once the University
elected to acquiesce to the Organization’s petition, there is no longer any voice to
support the position articulated by the current and former deans and a significant
number of GSRAs. There is also no party to represent the legal position that the
GSRAs are not public employees under the Puﬁlic Employment Relations Act. So,
the Attorney General sought to intervene before the Commission when it considered
the motion for reconsideration. Further, assuming the Commission was to order
fact-finding, the Attorney General requested intervention to fully participate in
hearings before the ALJ.

The Attorney General has determined, in his judgment, that intervention in
this matter is necessary to protect significant state interesﬁs, and w;)uid act in the
fact-finding proceeding to ensure that a complete and unbiased record is created.

Where the University administration is constrained to agree with the Organization



on the critical issue, it seems inevitable that the evidentiary hearing will not fully
disclose the facts and arguments crucial to determining whether the GSRAg’
relationship with the University has substantially changed since the 1981 decision.
The Attorney General relied on his broad authority to intervene in any matter
under MCL 14.101 and MCL 14.28, as well as precedents mandating liberal
construction of this authority and deference to the Attorney General's judgment to
intervene at any stage of any administrative proceeding. The law on Attorney
(General intervention is unambiguous — his authority to intervene is limited only
where there is a clear showing that the intervention is inimical to the public

interest.

D. The Commission’s December 16, 2011 Decision

A majority of the Commission granted the Organization’s motion for
reconsideration, reinstated the Organization’s petition for a representation election,
ordered an ALJ to conduct a factual inquiry into whether GSRAs at the University
of Michigan are “employees” of the University, and denied the Attorney General's
motion to intervene both at the December 16th hearing, and in the subsequent fact-
finding before the ALJ. (Ex 1.) The majority reasoned that the Attorney General
had moved to intervene only in “opposition to the exercise of a statutory right,” that
of the students to consider unionization. (Id. at 4.) The majority further maligned
the Attorney General’s motives, stating that “the Attorney General seeks
intervention for the purpose of opposing a policy decision made by the Board of

Regents of the University of Michigan.” (Id. at 5.) The Commission found it



“inappropriate to allow the Attorney General to intervene for the purpose of
opposing a policy decision made by the Regents when that policy decision does not
determine the results of our investigation in this matter.” (Id.) Finally, the
Commission baldly concluded — without any support — that intervention “would be
unduly disruptive to the proceedings and inimical to the public interest.” (Id.)

The dissenting Commissioner (Dr. Edward Callahan) opposed granting the
motion for reconsideration, but opined that, in the event the Commission did so, it
should grant the Attorney General’s motion to intervene. Such intervention is
necessary to assure the presentation all of the facts in the hearing given the lack of
adversity between the University and the Organization. (Id. at 10.) Commissioner
Callahan also reiterated the Commission’s prior concern “over whether the
University would present evidence at a hearing that might show facts exist contrast
to the Regents’ resolution.” (Id.) Astutely, Commissioner Callahan noted: that the
Organization “has offered no arguments that might persuade me that an
evidentiary hearing in this matter would fully disclose the facts necessary to
accurately discern whether the [GSRASs’] relationship with the University has
substantially changed since the decision in [the 1981 case].” (Id.) He expressed
valid concerns over the legitimacy of any fact-finding process where there is no
adversity of interests between the parties; it “would appear... to be a sham if we
were to permit only one side of this crucial debate to be proffered at hearing.” (Id.)
Significantly, he concluded that “interests of fairness and due process” compel

granting the Attorney General's motion to intervene. .(Id.)



E. The Administrative Proceedings

Immediately following issuance of the Commission’s December 16, 2011
decision, the Michigan Administrative Hearing System assigned Administrative
Law Judge Julia C. Stern (ALJ) to hear the administrative hearing. The ALJ has
already been conducting hearings without the Attorney General being able to
challenge any of the evidence the parties have presented or {o cross-examine any
witnesses, When the Attorney General requested to participate in the January 4,
2012 telephone conference, the ALJ advised the Attorney General that his only
participation will be as “an observer of a public hearing.” (December 27, 2011 ALJ
Stern"ﬂe’tte_r to Attorney General, attached as Ex 8.) The Attorney General’s role
has been thus far limited to that of an observer, but the ALJ may consider the
evidence that the Attorney General plans to present through an offer of proof on
February 9 or 10. Again, however, even if the ALdJ calls the suggested witnesses
and considers the e\;idence, the Attorney General will not be given the chance to

irectly examine or defend his witnesses in Ii of the parties’ cross-examination.
directly defend h t light of the parties’ t

F. The Court of Appeals' Order On January 25, 2012

The Attorney General first applied for leave to appeal the impropriety of the
Commission’s decision that the Attorney General could not intervene in the
administrative hearing with the Court of Appeals. The Attorney General relied on
MCR 7.203(B)(4), which permits an application for leave where the decision is
appealable to the Court of Appeals by law. The law that the Attorney general relied

on was Section 101 of the APA, MCL 24,301, that permits a court to consider an



interlocuto.ry decision of the Commission where review of the final decision would
not be adequate. Because the Commission’s decisions are appealed directly to the
Court of Appeals, both in practice and under MCL 423.23, the Attorney General
filed his application for leave with the Court of Appeals, and not this Court. See
MCIL 423.23(1), 2(e).

The Court of Appeals dismissed the Attorney General's motion to stay the
administrative proceedings and application for leave. The Court reasoned that it
did not have jurisdiction to grant an interlocutory appeal from an order of the
Commission and the reliance on the APA for such jurisdiction was improper, as
MCL 24.301 applies only to contested cases. The representation proceeding was
deemed not to be a contested case under the APA. The Court of Appeals \;vas silent
on whether the circuit court had jurisdiction over this application for leave -- the
sole reason for denying the application was that the representation proceeding is

not a contested case. (Court of Appeals Order, Jan 25, 2012, attached as Ex 10.)

G. The Michigan Supreme Court’s order of February 3, 2012

The Attorney General applied for leave to appeal the Court of Appeals’
determination that it did not have jurisdiction to consider the appeal from the
Commission’s erroneous decision preciuding his intervention. The Attorney
General argued that the Court’'s décision that it lacks subject matter jurisdiction
erroneously cites factually distinguishable case law and relies on an overly narrow
reading of Section 101 of the APA, MCL 24.301. The cases cited by the Court of

Appeals distinguishing between contested and uncontested cases under the APA are
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relevént for the standard of judicial review — and not to the question of whether the
decision was subject to judicial review in the first place. See, e.g., McBride v
Pontiac_ School Dist, 218 Mich App 113, 122; 553 NW2d 646 (1996) (allowing for
judicial review even in the absence of a contested case, but limiting the inqury to
whether the Agency’s decision was authorized by law). Furthermore, the Michigan
Constitution, Const 1963, art 6, § 28, provides an independent basis for review of
administrative agency decisions, evidencing the mandate of the People that judicial
review. not be confined solely to the cases that are considered “contested” under the
APA. This notion is codified under MCL 600.631, which provides an independent
statutoiyf basis to appeal administrative decisions where “judicial review has not
otherwise been provided for by law.”

The Attorney General also argued that the general rule that one may only
appeal final agency orders is not applicable here because the Attorney General has
exhausted his administrative remedies on the limited question of intervention. The
Commission will not revisit that issue, and even if the Commission were to revisit
that issue after the hearing, it could not grant an adequate remedy because the
created record would be tainted by the one-sided nature of the fact-inding process.
The only distinction between contested and uncontested cases for the purposes of
judicial review is the standard of review that applies. The fact that waiting to
appeal the Commission's final order would not afford the Attorney General
adequate remedy remains the same, whether the Commission is required to conduct

an evidentiary hearing on a representation proceeding or not.
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The Supreme Court granted immediate consideration of the Attorney
General’s application for leave, but denied both the application and the motion to
stay administrative proceedings. In his concurrence, Justice Young stated that
although MCL 24.301 may permit interlocutory appeals in matters that are not
contested cases, proper jurisdiction for an appeal of the Commission lies with the
circuit court under the express language of the APA. (Ex 11, at 1-2) (Young, J.,
concurring).

Justice Markman concurred in finding that the Court of Appeals lacked
jurisdiction, but expressed his concerns with the “manifest unfairness of the fact-
finding hearing now underway before the administrative law judge as a result of
[the Commission’s] denial of the two motions to intervene, one from the Attorney
General and the other from an organization called ‘students against GSRA
unionization, which is composed of graduate student research assistants (GSRAs)
opposed to possible unionization.” (Ex 11, p 2) (Markman, J., concurring). Justice
Markman further observed:

It is utterly inapt to characterize an effort by the Attorney General to

intervene in a case of this significance — not only for the University of

Michigan, but also for every other public college and university in this

state — as ‘interference’ in light of the straightforward grant of legal

authority to the Attorney General to do precisely what he did in this

case in an effort to intervene. Furthermore, MERC's [the

Commission’s] statement in justification of its decision to deny the

Attorney General’s motion — that he is ‘opposed to the very rights

provided to public employees by PERA’ — even if accurate, should have

been of no consequence to MERC in rendering its decision. The

Attorney General’s supposed motives, or policy perspectives,

concerning PERA have nothing to do with the propriety of his exercise

of statutory authority to intervene in cases before MERC.
[Ex 11, p 3] Markman, J., concurring).
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Justice Markman articulated the very reasons why the Commission’s
decision is not authorized by law and must be reversed. And Justice Young stated
an appeal to the circuit court under the plain language of the APA is the proper
avenue for judicial review in light of the Court of Appeals declining jurisdiction.
The Attorney General respectfully requests this Court to grant his application for
leave to appeal and reverse the Commission’s decision denying the Attorne-y
General intervention, as it was not authorized by law.

ARGUMENT

L. The Commission improperly denied the Attorney General’'s motion to
intervene where it gave no deference whatsoever to the Attorney
General’s discretion, conjured up ulterior motives in the Attorney
(zeneral’s reasons to intervene, and otherwise was arbitrary and
capricious in finding the Attorney General’s intervention would be
inimical to the public interest. '

A, Issue Preservation

The Attorney General argued in his brief to the Commission that it should
defer to the discretion of the Attorney General in determining that this matter
implicates state interests, and grant his motion to intervene, as there has been no
argument or other showing that the intervention would be inimical to state
interests. (Attorney General’'s Brief in Support of Motion to Intervene, pp 10-11,
attached as Ex 9.) The Commission declined the Attorney General’s request for oral
argument and therefore no arguments for intervention were preseﬁted on the

record. (Ex 1 at 2.)
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B. Standard of Review

The Court of Appeals reviews Commission decisions to determine whether
they were “authorized by law.” Ingham County v Capitol City Lodge No. 141 of the
Fraternal Order of Police, Labor Program, Inc, 275 Mich App 138, 141; 739 NW2d
95 (2007). The legal conclusions that the Commission makes are reviewed de novo.

- Id. “Authorized by law” means “allowed, permitted or empowered by law.”
Northwestern National Casualty Co v Comm’r of Ins, 231 Mich App 483, 488; 586
NW2d 563 (1998) (quoting Black’s Law Dictionary (5th ed, 1979)). Under this
standard, an agency decision may be overturned if it is “in violation of statute [or
constitution], in excess of the statutory authority or jurisdiction of the agency, made
upon unlawful procedures resulting in material prejudice, or is arbitrary and
capricious.” Northwestern, 231 Mich App at 488; Hitchingham v Washtenaw County
Drain Comm'r, 179 Mich 154, 161, 162 n2; 445 NW2d 487 (1989). Arbitrary means
“fixed or arrived at through an exercise of will or caprice, without consideration or
adjustment with reference to principles, circumstances or significance” and
capricious means “apt to change suddenly, freakish or whimsical.” Reseland Inn,
Ine, v McClain, 118 Mich App 724, 728; 325 NW2d 551 (1982). Here, the

Commission’s decision was contrary to law, and was both arbitrary and capricious.
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C. Analysis

1. The Attorney General’s right to intervene should only be
denied when a showing is made that it is clearly against
the public interest. '

Attorney General Bill Schuette is the chief law enforcement officer for the
State of Michigan and has a duty to ensure that the laws of the state are followed.
See Const 1963, art 5, §§ 3, 21. When the Attorney General determines, in his own
judgment, that the interests of the state require intervention, he may “intervene in
and appear for the people of this state in any other court or tribunal, in any cause or
‘matter, civil or criminal.” MCL 14.28; see also MCL 14.101. The Attorney General
may intervene in administrative proceedings at any stage. Kelley v Thayer, 65 Mich
App 88, 92-93; 237 NW2d 196 (1976).

Courts are to give great deference to the Attorney General’s unconditional
statutory right to intervene in matters of state intervest. Kelley v Gremore, 8 Mich
App 56, 59; 163 NW2d 377 (196'.?) (Gremore). Unless there 1s a showing that the
Attorney General's intervention is clearly contrary to the public interest, the
Attorney General should be permitted to intervene. Id; VanStock v Township of
Bangor, 61 Mich App 289, 299; 232 NW2d 387 (1975).

Attorney General intervention is proper when significant matters of state
interest and public policy are involved, and when a proceeding may affect
unrepresented parties. Syrkowski v Appleyard, 122 Mich App 506, 513; 333 NW2d

90 (1983), rev’d on other grounds 420 Mich 367; 362 NW2d 211 (1985) (noting that
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intervention was proper to represent the unrepresented child’s interests on the
1ssue of entry of petitioner’s name on birth certificate as natural and legal father of
a child to be born to a surrogate mother who had been artificially inseminated with
the sperm of petitioner). That is exactly the case here. The Act cutlines the public
policy to be served by the Commission:

It is hereby declared as the public policy of this state that the best

interests of the people of the state are served by the prevention or

prompt settlement of labor disputes; that strikes and lockouts and

other forms of industrial strife, regardless of where the merits of the

controversy lie, are forces productive ultimately of economic waste;

‘that the interests and rights of the consumers and the people of the

state, while not direct parties thereto, should always be considered,

respected and protected; and that the voluntary mediation of such

disputes under the guidance and supervision of a governmental agency

will tend to promote permanent industrial peace and the health,

welfare, comfort and safety of the people of the state. [MCIL: 423.1
(emphasis added).]

The Regents’ vote to recognize the GSRAs as employees and the
Organizatibn’s statements made in the letter accompanying the motion for
reconsideratién show that the Organization and the University administration will
not be truly adverse parties before either the Commission or any ALJ assigned to
hearrthis case. And there is no other party to represent the voice of the People of the
State, dissenting students, and faculty in the proceeding.

Further, and even more troubling, the APA authorizes the parties to
stipulate to facts and those facts are binding. See MCIL 24.278. Thus, as has
already happened in this case, if the University and the Orgamization stipulate to
facts, those facts are binding, not only on the parties but on the ALJ. For the APA

requires the ALJ to render a decision reflecting “findings of fact based exclusively
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on the evidence and on matters officially noticed.” MCL 24.285. In the absence of
any party opposed to the Vunion and the Regent’s viewpoint on the GSRAS’
“employee” status, the fact-.ﬁnding process will be, at best, one-sided and
incomplete; at worst, the lack of an adversarial process will result in a biased and
foreordained outcome,

The Attorney General has determined, in his judgment, that intervention in
this matter is necessary to protect significant state interests. The Commission’s
ultimate decision regarding the GSRAS’ status as employees-imp'licates a number 6f
important state interests. There are over 2,000 GSRAs, making them the largest
group of graduate students within the University. According to affidavits, more
than 17 percent of those students actively oppose employee status. (Ex 7, Afidavit
of Adam Duzik.) Moreover, according to the Dean’s Letter to the University’s
Provost and the affidavits submitted with the University’s Response to the Motion
for Reconsideration, GSRA unionization will likely have a substantial negative
impact on the University’s ability to attract top researchers and to procure
significant research funding. (Ex 2.)

Any proceeding that may have an impact on the University’s compefitiveness
and status as an elite institution is in the interest of the entire State and it cannot
be inimical to the state interest to have the factual record developed fully through a
truly adversarial process. The University has developed into a nationally renowned
research institutioﬁ over the past 30 years without union presence in the

educational relationship between elite students and elite faculty. The University,
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its students, and the State of Michigan as a whole have greatly benefitted as a
result — and it is of the utmost public interest that all the relevant facts and
positions are presented against the otherwise uncontested position that GSRAs are

employees.

2, The Commission’s decision that the Attorney General’s
decision to intervene was inimical to the public interest
was contrary to the many precedents requiring deference
to the Attorney General’s discretion; the Commission
committed a substantial and material error of law when
it failed even to consider the Attorney General’s stated
reasons for intervention.

The law is clear — the Commission can only deny Attorney General
intervention if it finds it to be inimical to the public interest. VanStock, 61 Mich
App at 299; Gremore, 8 Mich App at 53. The Commission substantially misapplied
the law when 1t ignored the Act’s stated public policy, gave no deference to the
Attorney General’s stated reasons for intervention, and premised its finding that
intervention was inimical to the public interest on impermissible speculation about
the Attorney General’s motives.

The Commission failed to give substantial deference to the Attorney
Grenerél’s reasoning and determination that it is in the state’s interest to intervene
and ensure a balanced, adverse presentation in the fact-finding process. See
Michigan State Chiropractic Ass’n v Kelley, 79 Mich App 789, 791; 262 NW2d 676
(1977). The Commission afforded no deference to the Attorney General’s legitimate
decision to intervene in an otherwise one-sided hearing the result of which may

have a significant impact on the State and the People of Michigan.
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The majority of the Commission tock the Attorney General’s statement that
unionization of the GSRAs may negatively affect the University’s reputation and
competitiveness out of context to conclude that he seeks intervention solely to
oppose the majority Regents’ policy decision. (Ex 1 at 4.) Actually, reading the
Attorney General’s Brief in Support of Intervention as a whole, the Attorney
General’s statements regarding the negative impact of u.nionization were merely
part of his argument that the hearing in front of the ALJ involves the interests of
the State and People of Michigan. (Ex 9.) This rather obvious position has been
consistent throughout this whole matter.

But instead of liberally construing and deférring to.the Attorney General’s
broad intervention authority as required by law, the Commission ignored the
Attorney General’s arguments that an adverse position needs to be presented to the
ALdJ to assure full and complete fact-finding on this i'ss-ue of great state importance.
Only the dissenting Commissioner addressed the Attorney General’s argument that
it is crucial that all the relevant facts are presented to the ALJ, in the absence of
adversity between the University and the Organization — the majority’s decision
was silent. (Bx 1 at 10.) The Commission’s failure to follow well-established case
law or even to discuss the Attorney General’s articulated reasons for intervention 1s
action contrary fo law and amounts to a substantial and material error of law. The

Commission’s decision should be reversed for that reason alone.
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3. The Attorney General, on behalf of the State and the
People of Michigan, will be without a remedy to appeal
the Commission’s decision that may adversely impact
state interests if the Attorney General is not allowed to
intervene,

Unless the Attorney General is granted party status through intervention,
the Commission places itself in a situation where it will receive a one-sided
presentation .of facts, making it difficult, if not impoésible, to carry out its statutory
obligations. (See Ex 11, p 3.) The consequences of a decision based on a one-sided
presentation of facts extend beyond unfairness and appearance of a .sham —1n the
absence of adversity, there will be no party to submit the Commission’s ultimate
decision for judicial review. In other words, if based on the parties’ one sided view
that GSRAs are public employees, the Commission confirms this view and reverses
its 1981 decision, the Commission’s holding will not be subject to judicial review. In
absence of an adverse party, neither the University, nor the GEO will appeal a
determinati_on that GSRAs are employees. The Attorney General, as a non-party,
will not be able to unilaterally appeal after the Commission’s final decision.
Notably, the statutes and admi_nistrative rules governing the Commission
contemplate judicial review. The APA expressly provides for judicial review. See
MCL 24.301-306. MCL 600.631 is an independent vehicle for judicial review of
administrative decisions in absence of other statutory authority for such review.
And most importantly, the Michigan Constitution unequivocally embodies the
People’s mandate that judicial review be available for administrative decisions.

1963 Const, art 6, § 28.
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The Commission’s decision to preclude intervention is therefore contrary to
law — it circumvents any possibility for judicial review of its own decision despite |
‘legislative intent to provide such review. And even more problematically, the
Commission’s decision thwarts the constitutional principle that the courts review
the Commission’s decigsions. The Commission’s denial of the Attorney General's
intervention thus violates both statutory and constitutional principles and is not

authorized by law.

4, The Commission’s decision to deny the Attorney

' General’s motion to intervene was arbitrary and
capricious, as its finding that intervention was inimical
to the public interest was without legal or factual basis.

But even more troubling are the Commission’s unfounded conclusions
1'egarding the Attorney General’s motives, and its finding that, given such motives,
intervention is inimical to the public interest. (Ex 1 at 4-5.) Despite failing to cite
to any statement in the Attorney General’s Motion or Brief in Support of
Intervention, the Commission concludes that “the Attorney General seeks
intervention for the purpose of opposing a policy decision made by the Board of
Regents of the University of Michigan, an autonomous state institution.” d. at 5
(emphasis added).) While it is true that the Attorney General has expressed
concérn‘ about the ﬁegative impact GSRA unionization may have on the University
and the State as a whole, the Attorney General’s Motion and Brief in Support make
it clear that the Attorney General's intervention is to ensure a full, complete, and

balanced presentation of the facts and arguments. (Ex9.)
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Af issue i_s not any ‘policy’ of the Regents; what 1s to be de-cilded is a matter of
fact, whether the GSRAs are properly to be considered public employees under the
Public Employment Relations Act. This is an issue that transcends the University,
as the question of the meaning of public employment affects a wide range of legal
issues for the State and its employees. As the Commission itself has noted, the
Regents are without authority to decide that question, as it is entirely within the
purview of the C-ommission for decision. Because the University administration and
the Organization are in agreement that GSRAs are public employees, of course the
Attorney‘ General’s role is geared toward presenting a more balanced view.
Ensuring that the ALJ hears all the facts and that the Commission and any
subsequent court reviewing the decision have the benefit of a complete record
hardly rises to the level of infringing on the University’s constitutional autonomy,
as the University administration has argued. Nor 1s there any reason to conclude
that having the Attorney General involved in what is nothing more than a usual
adversarial and balanced process would somehow be “unduly disruptive.” As
Justice Markman observed, “it is utterly inapt to characterize an effort by the
Attorney General to intervene in a case of this significance...as interference,” given
the importance of the proceeding to the entire state and the “straightforward grant
of legal authority to the Attorney General to do precisely what he did in this case in
an effort to intervene.” (Fx 11 at 3.) To the contrary, the participation of the

Attorney General will guarantee that the adversarial process operates properly,
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ensuring that different legal perspectives are presented. See, e.g., Syrkowski, 122
Mich App at 513.

The Attorney General has not been able to find any cases that define
“inimical to the public interest” for the purposes of declining Attorney General
intervention. The dictionary states that “inimical” means “adverse in tendency or
effect; unfavorable; harmful.” Random House Webster’s College Dictionary, 2d ed. p
672 (1997). The law has been unwavering for decades — the “broad discretion
granted the attorney general... is only limited when intervention by the attorney
general is clearly inimical to the public interest.” VanStock, 61 Mich App at 299
(emphasis added); see also Gremore, 8 Mich App E;t 59.

The Commission essentially decided that despite the Attornejf General's clear
statements that his intervention is designed to ensure all the facts are fully
disclosed at the upcoming hearing, consistent with interests of fairness and due
process, the Attorney General has ulterior métives that are “adverée in tendency or
effect; unfavorable, harmful” to the public interest — that is, to the interest of the
People of the State of Michigan who elected him. Even if assuming that the
Attorney General was, as the Commission insinuated, “opposed to the very rights
provided to public employees by PERA,” that fact should not be relevant to the
Commission’s decision. (Ex 11, at 3). As Justice Markman put it, “[t}he Attorney
General’s supposed ﬁlotives, or policy perspectives, concerning PERA have nothing
to do with the property of his exercise of statutory authority to intervene in cases

before MERC.” (Id.) The Commission’s unwarranted conclusions are beyond being
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merely without merit — they fall into the realm of a decision “arrived at through an
exercise of will or caprice, without consideration or adjustment with reference to
principles, circumstances or significance,” in other words — arbitrary and capricious.
A Commission decision that is arbitrary and capricious is not authorized by law —
therefore, this Court should grant the Attorney General’s application for leave and
reverse the Commission’s decision.

The Attorney General sums up his argument with one simple question: Whait
is the Commission afraid of? Surely it cannot be the usual two-sided process that is
commonplace throughout our courts, agencies, and other tribunals. One would
think that, instead, the Commission would welcome the Attorney General’s
intervention, to assure a good record, the best and most defensible administrative
result possible, and the best opportunity for full review both by the Commission and

the courts.
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CONCLUSION AND RELIEF REQUESTED

In rendering its ruling, the Commission committed a “substantial and
material error of law” by failing to give any deference to the Attorney General’s
decision to intervene in this matter and ignoring the Act’s stated public policy to
consider respect and protect the interests and rights of the consumers and the
People of the State. The Commission’s finding that such intervention would be
“inimical to the public interest” is based on speculative conclusions and conjecture
about the Attorney General’s motives and is arbitrary and capricious. The Attorney
(Gleneral has consistently reiterated the significance of the question at issue here, to
the State and People of Michigan. He seeks to intervene in the interests of fairness
and due process, to legitimize the proceedings, and enable both the Commission and
any subsequently reviewing Courts to make fully informed decisions based on a
record that presents evidence probative of all views. The Commission’s decision to
deny that process is contrary to law, as it afforded no deference to the Attorney
General, and it is arbitrary and capricious, as it was based on nothing but

conjecture.
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Because the Commission misapplied the law and arbitrarily and capriciously
denied the Attorney General intervention, the Attorney General asks this Court to
immediately consider this application, grant the Attorney General’s petition for
review, and stay further administrative proceedings pending appeal.

Respectfully submitted,

Bill Schuette
Attorney General
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