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JURISDICTIONAL STATEMENT

This mandamus case concerns the propriety of theutive branch of state government
converting home-based day care providers, who rareality home-based business owners or
individual independent contractors, into governmentployees who can then be unionized.
Pursuant to MCL 600.4401, this case was filed asrigmnal action in the Court of Appeals.

The primary issue in deciding jurisdiction is whatlihome-based day care providers are
public employeeslLansing v Carl Schlegel, In@57 Mich App 627 (2003)Prisoners’ Labor
Union v Dep’t of Corrections61 Mich App 328, 330 (1975) (“It is undisputedatiiMichigan
Employment Relations Commission] has jurisdictiorerothe inmates’ claims if, and only if,
those inmates are ‘public employees’ within in Jdice meaning given that term in [Public
Employment Relations Act (PERA)].”). Thus, thisigdictional issue goes to the heart of the
guestion presented here: Are home-based day cav@ers independent contractors or public
employees? If plaintiffs are correct in their legédim, then MERC does not have jurisdiction
over this matter.

Determining whether plaintiffs are independent cactbrs or public employees involves
matters of public record that are undisputed. Theme no additional facts that must be
ascertained in order to decide the proper construct constitutional provisions. Because there
are no disputed facts, and because “[clonclusioawml from undisputed facts are questions of
law,” Regents of Univ of Michigan v Employment Relati@asnm 389 Mich 96, 103 n. 3
(1973), no discovery is necessary. Hence, under B@L4401(1), this suit was filed as a

mandamus action directly at the Court of Appeaksirag) the state officers named herein.
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The Court of Appeals dismissed this action throagfummary order. On February 10,
2010, it also denied a timely motion for reconsadien. This application for leave is filed within

42 days of the denial for reconsideration andneely pursuant to MCR 7.302(C)(2).
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STATEMENT OF QUESTIONS INVOLVED

Under PERA, are home-based day care providers puldi employees of a public
employer?

Plaintiffs: No.
Defendants: Have not addressed the merits ofdbi®.

Court of Appeals: Did not address this issue irsitsimary dismissal order or
in denying the motion to reconsider.

Does the state constitution prevent the DHS from ging the MHBCCC the power to
engage in collective bargaining with a public emplee union purporting to
represent home-based day care providers?

Plaintiffs: Yes.
Defendants: Surprisingly, Defendants also say."yes
Court of Appeals: Did not address this issue irsilsimary dismissal order or

in denying the motion to reconsider.

Does the state have a clear legal duty to stop withlding so-called “union dues” for
a purported public employees union of home-based gacare providers from subsidy
payments meant to enable low-income parents to punase day care?

Plaintiffs: Yes.
Defendants: Have not addressed this issue to date.
Court of Appeals: Did not address this issue irsitlsimary dismissal order or

in denying the motion to reconsider.



INTRODUCTION

Plaintiffs Sherry Loar, Michelle Berry, and Paute8ilverson are home-based day care
providers who tend children whose parents qualiiy dtate day care subsidies. In September
2009, Plaintiffs filed an action for mandamus a @ourt of Appeals, seeking to stop Defendant
Department of Human Services (DHS) and its direcefendant Ishmael Ahmed, from
diverting “dues” to a union, Child Care Providemgéther Michigan (CCPTM)Plaintiffs claim
Defendant DHS does not have the constitutional aiiyhto reclassify home-based day care
providers, who are business owners and indepemgdetrtactors, as government employees.

As will be discussed below, organized labor facesigmificant legal impediment to
unionizing home-based day care providers in Michigand in other states because these
providers are not public employees. To avoid tihabfem, labor has attempted to promote a new
model that uses providers’ direct or indirect rpteif state money as a nexus to create a “public
employer” with which to bargain. Theoretically, tleeeation of this “employer” converts the
independent contractors and private businesseguiilic employees.

In Michigan, the “employer of record” became thecMgan Home Based Child Care
Council (MHBCCC), a two-staff-member entity withtiay — or, as will be discussed below,

entirely nonexistent — budget. The MHBCCC was @eéabut of an attempted interlocal

1 This suit was originally filed by Loar and Dawn Ives. Ives has since been dismissed without
prejudice. Berry and Silverson were added as plaintiffs as part of an amended complaint. For a short
period, Loar was the only plaintiff, and there is a document or two in the Court of Appeals record
that reflects that. But at most times, there have been multiple plaintiffs, and for ease of reference,
“Plaintiffs” will be used in the plural.

2 This i1s a joint enterprise of the United Auto Workers (UAW) and the American Federation
of State, County and Municipal Employees (AFSCME).



agreement between Defendant DHS and Mott CommuBilfege (Mott)® The agreement
purported to give the MHBCCC the power to engagealtective bargaining with a union of
home-based day care providers. This attempt torekfige class of “public employees” subject
to this state’s public-sector bargaining laws tlgtowan interlocal agreement, not legislation, is
important to this casé.

Not long after the agreement between the DHS andt Mas signed, the CCPTM
submitted signature cards from some day care peovidnd sought to organize. After a vote by
mail, the union was certified, and it eventuallyezad into a “collective bargaining agreement”
with the MHBCCC. The DHS subsequently began wittimg so-called “union dues” from the
biweekly Child Development and Care Program subsidgcks the department paid out to
home-based day care providers on behalf of lowAre@arents qualifying for state day care
assistanca.The “dues” equaled 1.15% of the value of the check

The DHS began withholding “dues” in January 2009.t#e time this suit was filed,
Plaintiffs estimated that the 40,000 to 70,000 hdragsed day care providers in Michigan

affected by this case would pay $3.7 million in égliin 2009.

3 As discussed in Part II of the discussion section of this application, there were foundational
flaws in the implementation of the interlocal agreement that rendered it void from the start.

4 As will be discussed below, in their last filing at the Court of Appeals, Defendants made a
stunning admission: “[Plaintiffs claim] that DHS gave the [MHBCCC] the ‘power to collectively
bargain.’ . . . DHS did not — indeed could not — grant MHBCCC the power to collectively bargain.”
Defendants’ Reply to [Plaintiffs’] Brief in Support of Answer to Defendants’ Motion to Dismiss
Pursuant to MCR 2.116(C)(8) and (C)(4) at 1 (emphasis in original). It should be added that
Defendants mischaracterized Plaintiffs’ argument when they stated “[Plaintiffs claim] that DHS
gave the [MHBCCC] the ‘power to collectively bargain.’” In fact, Plaintiffs observe that the DHS
improperly attempted to give the MHBCCC collective bargaining power, but Plaintiffs maintain that
the DHS could not grant such power. Surprisingly, Defendants then agreed the DHS could not.

5 When this case was first filed, Plaintiffs believed that Defendant DHS paid the “dues”
directly to the union. Freedom of Information Act requests subsequently filed with the MHBCCC
show that the “dues” are first given to the MHBCCC, which then forwards the money to the union.
That the entity to which the “dues” are first diverted is the MHBCCC, rather than the CCPTM, does
not affect whether it is proper for Defendant DHS to divert the “dues” at all.



From the start, this case has generated tremendeds coverage — a point relevant
under MCR 7.302(B)(2), which states that applicatio this Court should include issues
generating “significant public interest.” The cdses been discussed in The Wall Street Journal,
The Weekly Standard, The Washington Times, Thedieiews, Detroit Free Press, Lansing
State Journal, Flint Journal, Livingston Daily, ##ey News-Review, and other papers around
the state. It was the subject of a four-minute sagnon Fox News’ national news show on
February 11, 2010, which led to it being discussedhe nationally syndicated Rush Limbaugh
radio show the next day, and it has been coveredtloer syndicated radio shows as well. The
undersigned has been interviewed by TV Channelsahd 56 in Detroit; Channels 6 and 10 in
Lansing; Channels 12 and 25 in Flint; Channel Saginaw; and on a variety of radio stations,
including NPR’s Michigan Radio and Detroit's NewalR 760 WJR Radio (several times).

Indeed, this case satisfies MCR 7.302(B), whicls $etth grounds for leave to appeal.
Subparts (2) and (3) of that rule state:

(2) the issue has significant public interest dmel ¢ase is one by or against the

state or one of its agencies or subdivisions ooibggainst an officer of the state

or one of its agencies or subdivisions in the effi official capacity;

(3) the issue involves legal principles of majogngiicance to the state’s
jurisprudence;

Aside from receiving wide media coverage, the imisuit is against a state agency
(DHS) and an officer of the state (DHS Directornsiel Ahmed). The case directly involves the
propriety of a state executive agency divertingiorik of dollars from a program meant to help
low-income parents obtain child care while they kvor study. In addition, this case raises the
fundamental constitutional question of whether aacative agency — and by extension, the
governor — has usurped legislative power. Cleathys case meets the criteria of MCR

7.302(B)(2) and (3).



That said, this case is in a somewhat odd proceég@osdure. The case originated at the
Court of Appeals. Defendants chose to focus osguctional and technical defenses and did not
file a brief on the merits. The Court of Appealsriidismissed the action in a summary order that
failed to discuss its rationale. Plaintiffs filedreotion for reconsideration that sought to havée tha
court explain its holding. That motion was denig@tius, Defendants have yet to discuss the
merits of this action, and there is no indicatidrihee reasoning by which the lower court made
its decision. Plaintiffs request that this Coustis the writ of mandamus or grant leave to appeal,
but also recognize that some alternative form éfresuch as a remand to the Court of Appeals

for a merits briefing and the entry of an opiniorgy be appropriate.

STATEMENT OF FACTS

A. General definitions and facts

In Michigan, parents have a right to hire a homseblachild care provider; similarly, they
may remove their children from the provider’'s cateany time. Parents and providers agree on
the providers’ compensation. They also determinghvblays and which hours the children will
spend in the providers’ care.

Some Michigan parents receive a subsidy from tate gor child care. Defendant DHS
notes: “For most families, DHS pays less than thlecbst of child care. Families are expected to
pay the difference between the DHS payment and phevider's actual charge.”
http://www.michigan.gov/dhs/0,1607,7-124-5453 552843-20878--,00.htm| (last accessed
March 21, 2010). Defendant DHS licenses, certifiesenrolls all home-based child care
providers.

According to an Auditor General's 2008 performameelit, Defendant DHS classifies

“childcare providers into five different servicepgs: day-care centers, group day-care homes,



family day-care homes, day-care aides, and relataee providers.” Auditor General
Performance Audit, Child Development and Care RnogPayments at 41 (July 29, 206®ay
care centers are defined as “a facility, other thaprivate residence, receiving 1 or more
preschool or school-age children for care for miof less than 24 hours a day, where the
parents or guardians are not immediately availabtée child.” MCL 722.111(1)(g). A “group”
home is “a private home in which more than 6 but more than 12 minor children are given
care and supervision for periods of less than 2drha day unattended by a parent or legal
guardian, except children related to an adult mendfethe family by blood, marriage, or
adoption.” MCL 722.111(1)(i)(iv). A “family” homesi the same except that it has “1 but fewer
than 7 minor children.” MCL 722.111(1)(i)(iii). Theerms “day-care aide” and “relative care
provider” are not explicitly defined in Michiganastites or regulations. The Auditor General
defined “day care aide” as: “An individual (inclmgf a relative) who provides [Child
Development and Care (CDC)] Program childcare & hbme of the CDC Program child. A
day-care aide may live with the parent or sub#titparent and the CDC Program child.”
Program Payments Audit at 80. The Auditor Geneefihdd “relative care provider” as:
A child provider that is related to the CDC Progreinild needing care by
blood, marriage, or adoption as a grandparent/sgggndparent, great-
grandparent/step great-grandparent, aunt/step aungle/step uncle or

sibling/step sibling. The individual must be 18adder, must not live in the same
house as the child, and must provide the childsareices in the relative’s home.

Id. at 83-84 (July 29, 2008). Each Plaintiff operdtes own group day care home. Complaint
Exhibit 1; Amended Complaint Exhibits 22-23.
Michigan receives a federal Temporary AssistanceNieedy Families block grant. See

generally 42 USC 88 601-19. In the fiscal 2009 aeppation, 2008 PA 248, the DHS was

6 This document is available at http://audgen.michigan.gov/comprpt/docs/r431030005.pdf
(last accessed on March 24, 2010). It will be referred to as “Program Payments Audit.”



allocated $382,629,800 for “Day care servicdd.” at 6.For fiscal 2010, 2009 PA 129, the
appropriation was $238,755,100. at 8.

The Auditor General audited 30 months of the “CHildvelopment and Care (CDC)
Program Payments” from October 5, 2003, throughdilar, 2006. Program Payments Audit at
59. In that time period, the DHS paid out $1,118,I89 in child care subsidy payments. The
percentages paid out to the various provider typexe: (1) enrolled relative care providers —
39.6%; (2) enrolled day care aides — 25.2%; (3¢nised day care centers — 16.5%; (4)
licensed group day care homes — 10.4%; (5) regdtiEamily day care homes — 8.2%; and (6)
unlicensed day care centers and hdme<.1%.1d.

CCPTM contends it represents a “bargaining unibmposed of group day care
providers, family day care providers, relative careviders, and day care aides. This unit would
encompass 83.4% of the payments from the audiogri

B. Organized labor's attempts to unionize home-based ay care
providers in other states

The instant case occurs as part of a major nation@htive by organized labor to
increase its membership by redefining traditionations of employer-employee relations when
state or local governments help compensate a serenndered. As of 2004, according to the
National Women’s Law Center, only 3% of day caretee workers — as opposed to home-
based day care providers — were either in a uniogowered by a union contract, despite

organizing efforts dating back to the 1960s. Debofzhalfie, et al, Getting Organized:

7 The 2009 “Daycare services” line item was split into two categories: “Regulated day care
services” and “Unregulated day care services.” The figure provided is the sum of the two.

8 Basically, these are facilities on federal land. See Auditor General Performance
Audit, Child Development and Care Program Payments at 84 (July 29, 2008).

9 The 16.5% of the payments that went to licensed day care centers would be excluded, as
would the 0.1% that went to unlicensed day care centers and homes.



Unionizing Home-based Child Care Providers 6 (2087%tarting in 2005, organized labor
actively began seeking to unionize home-based deg/roviders.

The National Women’s Law Center identifies sometatles that labor has faced in
doing so:

Child care centers may be difficult to organizet bt least there is a
traditional employer-employee relationship betwdbe owners and staff. In
contrast, home-based providers do not easily fd & legal status that permits
them to unionize. The federal labor laws that caver private sector expressly
exclude both independent contractors and persansdimg domestic services in
another person’s home from the legal definitiorfevhployee.” . . .. [P]roviders
are either independent contractors — self-empldyesiness owners — or, in the
case of a small number of . . . providers who ao®iding care in a child’s home,
[are] otherwise not in an employer-employee refegiop under the federal labor
relations laws.

Even if providers were considered employees unddertl labor laws,
however, the entities with which they would negwtiaver key elements of their
work — state and local governments — are not camsal employers. They are
expressly excluded from the definition of “empldyender the federal labor laws,
and thus state and local public-sector employeesequire specific legal authority
in order to obtain collective bargaining rightsiwiheir government employer. . . .

In other words,_without additional, specific legaithority, home-based
child care providers have no right to organize floe purpose of collective
bargaining, and the state has no right to recogmizeegotiate with the providers’

representative

Id. at 6-7 (emphasis added).

Organized labor first developed the model of cotingrprivate workers into public
employees when it sought to unionize “home carekers’ — i.e., those who provide domestic
services in the homes of the elderly or the dishbdes noted in the passage above, organizing
under the National Labor Relations Act was not atiom; the NLRA defines “employee” to
exclude both domestic services and independentamiats, 29 USC § 152(3), and “employer”

to exclude “any State or political subdivision tef” 29 USC. § 152(2).

10 This document is available at http:/www.nwlc.org/pdf/gettingorganized2007.pdf (last
accessed March 23, 2010).



With federal options foreclosed, the Service Emeé&sy International Union (SEIU)
sought to organize all the home care workers in Angeles County against that county. The
workers were paid the entirety of their salary bg state, but were hired and fired by the care
recipients. When the county refused to meet andecawmith the SEIU as the bargaining agent,
the SEIU brought suit. In 1991, the courts held tha home care workers were not employees
of the countyService Employees International Union, Local 4348 Angeles CA®75 Cal Rptr
508 (Cal Ct App 1991). Subsequently, the Califotregislature enacted a law allowing counties
to establish “by ordinance, a public authority tovpde for the delivery of in-home supportive
services.” Cal Welf & Inst Code § 12301.6(a)t2)This public authority would be deemed “the
employer of in-home supportive services personwib|[were] referred to recipients,” although
the “recipients” would “retain the right to hireiyd, and supervise the work of any in-home
supportive services personnel providing services them.” Cal Welf & Inst Code
§ 12301.6(c)(1).

Los Angeles County eventually created one of thes#ties, and in 1999, the SEIU
successfully organized against it. This drive rietbeganized labor 74,000 additional members
and was described as “one of the most significamsgin union membership in fifty years.”
David L Gregory, Labor Organizing by Executive Qrd8overnor Spitzer and the Unionization
of Home-Based Child Day-Care Providers, 35 FordhlmLJ 277, 280 (2008).

Oregon was the next state to allow the organizadiohome care workers, doing so in
2000 through a ballot initiative to amend the statestitution. See Ore Const, art XV, § 11(f). In
2002, Washington passed a similar law through thiaiive process, which is codified in

pertinent part at Wash Rev Code § 74.39A.270. b62the state of Massachusetts also created

11 Creation of an entity to be an employer eventually became mandatory. Cal Welf & Inst
Code § 12302.25.



an entity to act as the employer of publicly finedchome care workers. Mass Gen Laws ch
118G § 31.

The governors of lllinois and lowa used executivéeos to create an employer that the
home care workers unions could organize againstois Exec Order 2003-8 (March 4, 2003);
lowa Exec Order 43 (July 4, 2008)In 2007, Ohio’s governor issued an executive otidar did
not create a new employer, but rather allowed theeor to enter directly into mandatory
collective bargaining with home care providers. ®Exec Order 2007-23S (July 17, 2007).

Michigan and Wisconsin both used “interlocal agreeta” between state and local
government entities to create an employer for haaee employees to bargain against. In
Michigan in 2004, the Department of Community Heathtered into an interlocal agreement
with the Tri-County Consortium on Aging to createe tMichigan Quality Community Care
Council.

This model of union organization was subsequenglgliad to home-based day care
providers. In 2005, lllinois’ governor allowed uniaation of these workers via an executive
order. Ill Exec Order 2005-1 (February 18, 200%5).2D05, Washington’s governor issued an
executive directive. Chalfie, et al, Getting Orgaad at 26 n 28 (2007). Unionization in Oregon
was effected by two gubernatorial executive ord€@s Exec Order 05-10 (September 23,
2005); Ore Exec Order 06-04 (February 13, 2006)xdoh of these three states, the executive
orders were later replaced by state legislatioll. Gomp Stat 315/3(f), (n), (0); 5 Il Comp Stat
315/7(4); Wash Rev Code § 41.56.028; Ore Rev SEH7&.430(3). Between 2005 and 2007,

governors in lowa, New Jersey, Wisconsin, New Ydknnsylvania, Kansas and Maryland

12 Tn 2005, the Illinois Legislature codified the arrangement. 5 Il Comp Stat 315/3(f), (n), (0);
5 I11 Comp Stat 315/7(4).



issued executive ordet3In 2009, the state of New Mexico enacted legistatiNM Stat § 50-
14-17H

Some attempts to implement this model of union wimgdion failed. Governors in New
York, Massachusetts, and California vetoed legmtatio permit unionization of home-based day
care providers. NY Veto No 215 (June 7, 2006); Mdeto HB 5257 (August 10, 2006); Cal
Veto of Assembly Bill 1164 (October 14, 2007)The voters of Massachusetts rejected a ballot
initiative to allow unionization of home-based degre providers. http://www.sec.state.ma.us/
ele/elepdf/rov06.pdf at 57-58 (last visited Seft. 2009).

C. Michigan-specific facts

In 1973, Michigan enacted the Child Care Licenghut, codified at MCL 722.111-128.
All group child care homes must be “licensed,” whdll family child care homes must be
“registered.” MCL 722.115(1). New and renewing tisee$’ undergo a criminal history check.
MCL 722.115f. Annual inspections are required. MfA2.118a. The legislation states that the
“department of human services . . . is respondiiméhe development of rules for the care and
protection of children in organizations coveredthig act.” MCL 722.112(1). The scope of the

rules is set out in MCL 722.112(4) and covers @eanf activities and subjects.

13 Jowa Exec Orders 45, 46 (January 16, 2006); NJ Exec Order 23 (August 2, 2006); Wis Exec
Order 172 (October 6, 2006); NY Exec Order No 12 (May 8, 2007); Pa Exec Order No 2007-06 (June
14, 2007); Kan Exec Order No 07-21 (July 18, 2007); MD Exec Order No 01.01.2007.14 (August 6,
2007).

14 A union PowerPoint® presentation indicates that in 2006, after initially clashing in
organization drives, AFSCME and the SEIU split up 19 states between them. Michigan was
assigned to AFSCME (and UAW). http://www.nwlc.org/pdf/Oct4WebinarPresentation.pdf at 17, 19
(last visited March 22, 2010).

15 A subsequent New York governor eventually issued the executive order mentioned above
to allow unionization of home-based day care providers.

16 Licenses need to be renewed every two years, MCL 722.118, while certificates of
registration need to be renewed every three years. MCL 722.119a.
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The DHS’ licensing rules for family and group dagre homes are set forth in
R 400.1901-52. Topics include, but are not limitedthe number of vacations days a caregiver
can take (no more than 20), R 400.1903(1)(a); itmginequirements for caregivers, R 400.1905;
daily activities, R 400.1914; permissible beddingthe children, R. 400.1916; food preparation
requirements, R 400.1931; and various safety iss&e400.1941-44. Caregivers can hire
“assistant caregivers,” who must be at least 1#e€sponsible character,” and trained (within 90
days of being hired) in CPR, first aid, and bloar® pathogens. R 400.1904.

There do not appear to be any statutes or regafatitat specifically govern the conduct
of relative care providers or day care aithfe$he DHS has a Web page titled “Relative Care
Provider Requirements” that contains a list of pgeisites for participating in the program.
http://www.michigan.gov/dhs/0,1607,7-124-5453 5528318-15293--,00.htm| (last accessed
March 24, 2010). The DHS Web site also containgealdtive Care Application,” a form that
was modified in  March 2010. http://www.michigan.gdecuments/dhs/DHS-0220-
R_194100 7.pdf (last accessed March 20, 2010).iégquls must agree to a list of conditions,
including one that states “I understand that | ansaered to be self employed and not an
employee of DHS.Id. There is also a “Day Care Aide Requirements” Vjgage, which lists
conditions for participation in that program. httwww.michigan.gov/dhs/0,1607,7-124-
5453 5529 7148-15175--,00.html (last accessediM2B¢2010). The DHS’ online application
for day care aides indicates that it was last medif in March 2010.
http://www.michigan.gov/documents/dhs/DHS-0220-A4Q99 7.pdf (last accessed March 20,

2010). Applicants must agree to a list of condsiancluding one that states:

17 The “caregiver” is the licensee/registrant in whose home the children are being tended.
18 Administrative rules R 400.5001-15 concern relative care providers and day care aides, but
primarily discuss eligibility and reimbursement.
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| understand the parent/substitute parent is myleyap (not DHS) and is
responsible for the employer’'s share of any empleyaxes that must be paid,
such as Federal Insurance Contributions Act (FIGAJ Federal Unemployment
Tax (FUTA) taxes. My employer (parent/substituteepd) is also required to
provide me with a W-2 at the end of the year fargarposes.

The DHS’ online Child Development and Care (CDC)n#faook, last revised in
December 2009, states:

When a parent chooses a provider, both the panedtpaovider are
forming a business relationship with each others Than agreement between the
parent and provider that may be in writing. Anyesgnent should at least cover:
How payment will be made.

Hours of care.
Charge for care.
When payment is expected.

* And any notice of when care is no longer needed.

The parent is responsible for any child care chamyg paid by DHS.
He/she also has to pay for the cost of any careiged while the parent is not
involved in DHS Approved Activities, and for chitdre services provided before
being authorized for child care by DHS.

All child care providers, except for Aides, arefssahployed. This means
that the provider runs their own business. If thevler is an Aide, he/she works
for the parent of the child and is a household eyg® of the parent under federal
law. Under the Fair Labor Standards Act the pala to pay the employer’s
share of any employer’s taxes that need to be maidh as Social Security,
Federal Insurance Contribution Act (FICA) and Fatléinemployment Tax Act
(FUTA) taxes. Parents also have to give a W-2 fatrthe end of the year to the
aide so they can do their taxes.

Please noteProvider is_notemployed by the State of Michigan or the
Child Development and Care Program. Providers aoct eligible for
unemployment insurance.

http://www.michigan.gov/documents/dhs/DHS-PUB-02322206 7.pdf (last accessed on
March 23, 2010; emphasis in original).
In April 2006, the CCPTM attempted to organize agathe DHS. Complaint, Exhibit 7.

The proposed bargaining unit was “all providersergag reimbursements from the CDC
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Program under the following job classifications) (foup day care providers; (2) family day
care providers; (3) relative care providers; anddély care aidesld.

On July 27, 2006, pursuant to Const 1963, artZ8 &nd the Urban Cooperation Act,
MCL 124.501-512, the DHS and Mott Community Colleggered into an interlocal agreement,
creating the MHBCCC. Complaint, Exhibit 8. The DHfaimed that “entering into this
Agreement is necessary or appropriate to assisDe#partment in carrying out its duties and
functions, including licensing, regulating, assigtiproviding training for, and administering the
subsidy payments to eligible home based child paoeiders.”Id. at § 1.06. That agreement
defined a “provider” as one who supplies home-badelil care services and is “licensed or
registered” by the DHS or “who receives paymentgfoviding home-based child care services
through the Departmentld. at 8 1.15. The parties clarified that “[i]t istribe purpose of this
Agreement to limit the selection process of chiltec providers by families; families will
continue to select and retain the provider who be#s their needsld. at § 2.01.

The agreement also professed to give the MHBCCCritjlet to bargain collectively and
enter into agreements with labor organizationse[MHBCCC] shall fulfill its responsibilities
as a public employer subject to 1947 PA 336, MCB.2Q1 to 423.217 [PERA] . at § 6.10.

Sometime after its creation, the MHBCCC entered wrdated document titled
“Resolution 2006-1.” Complaint, Exhibit 9. This douent attempted to transfer the signatures
from the CCPTM'’s organization drive against the DHSan organization drive against the
MHBCCC and summarily declare the CCPTM the bargairagent for home-based day care

providers.ld.
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Despite this resolution, the CCPTM soon filed atjmet for representation elections with
the Michigan Employment Relations Commission (MERCLomplaint, Exhibit 10. In its
September 2006 petition for representation procegsiithe CCPTM formally sought to unionize
against the MHBCCC and claimed that the bargainmgincluded:

All home-based child care providers including: gralay care providers, family

day care providers, relative care providers, andadae aides, who provide child

care services under the Michigan Child Developnagict Care Program and other
programs and child care services undertaken by MEBC

Complaint, Exhibit 1£° The claimed unit size was 40,532 individuals. Ctaimp, Exhibit 10%*
MERC ran a certification election by mail in Octolsnd November of 2006. Of the
6,396 individuals who voted, 5,921 voted in favof wnionization, and 475 opposed

unionization’” Complaint, Exhibit 13. On November 27, 2006, ME&Etified the resultdd.

19 MERC Case R 061-106.

20 This petition was actually amended from its original form. The original petition to MERC
based membership in the proposed union on the receipt of state CDC subsidies. The amended
petition removed the reference to the subsidies. Complaint, Exhibit 11.

21 According to the Notice of Election from MERC case R0O6I-106, this group was constituted
of those “who were employed during the payroll period ending June 30, 2006.” Complaint, Exhibit 12.
“Employed” presumably means “received a subsidy check from the state.” This inference is based on
some basic arithmetic. A 2008 Auditor General’s performance audit of the CDC program defines
“active” as a “child day-care provider that is either currently authorized by DHS to care for CDC
children or eligible to be authorized by DHS to care for CDC children.” Auditor General Performance
Audit, Suitability of Child Development and Care Program Providers (July 22, 2008) at 58;
document available at http://audgen.michigan.gov/comprpt/docs/r431029905.pdf (last accessed March
24, 2010). The audit breaks down the “approximate number of active providers” as of September 30,
2006, by provider type: (1) relative care — 32,950; (2) day-care aide — 26,900; (3) family day-care
home — 8,350; and (4) group day-care home — 3,600. Id. at 49. These figures sum to 71,800. The
approximately 30,000 person difference between the purported bargaining unit and the active
employees found just three months later is likely due to the first group’s being limited to only those
who received a benefit check.

While the difference is legally irrelevant to Plaintiffs’ argument, it does suggest that the
signature requirement for the certification election should have been a percentage of some 70,000
providers, not of 40,532.

22 Implicitly, representation elections only require a majority of those voting, not a majority
of those eligible to vote. R. 423.149b(5).
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The MHBCCC and the CCPTM entered into what theytewth was a collective
bargaining agreement, and this document becametigfeon January 1, 2008. Complaint,
Exhibit 14. The preamble to the agreement recogntzalistinctive nature:

This agreement formalizes the unique relationsleigvben the MHBCCC
and the CCPTM. . ..

CCPTM and MHBCCC recognize that the implementatadnvarious
provisions in this Agreement will necessarily requithe assistance and
cooperation of entities that are not a party tes tAgreement, primarily the
Department of Human Services. CCPTM and MHBCCC egoework together
in good faith in order to secure the assistancecaageration of the appropriate
entities when required by the provisions of thigeament.

Id. at 3. Further, they acknowledge “the right of Brement of Human Services to create and
implement policies that may affect the professistahding and services provided by child care
Providers.”ld. at 23.
The parties recognize that “parents have the sotkumdisputed authority to: 1) hire
Providers of their choice; and 2) remove Providesm their service at will for any reasond.
at 14. The parties agree that any action takengmgrent “concerning termination of services of a
Provider shall not be subject to the grievance gdace.”ld. at 16.
Another set of provisions recognizes that the paréire dependent upon the Legislature
to fund any agreement reached:
Although the parties understand that economic as®@e are largely
contingent upon necessary legislative funding, MIIBCagree to work jointly
with CCPTM to find creative solutions to fund ecamo increases when new
funds are insufficient.
The MHBCCC, in agreement with the Union, will reaoend to the
Governor to make the necessary budget recommendaiiothe Legislature for
Home Based Child Care Providers as outlined in AgpeB — Rates. And in

addition, will provide the necessary political soppto make effective the
economic increases in this agreement.

Id. at 26. If the Legislature does not provide thguested funding, the parties are to meet to

determine how to proceell.
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The MHBCCC and the CCPTM agree “union dues” aredme from the child care
subsidy payments:

Deductions of Union dues shall begin no later ttrarty (30) days from the first
date for which a provider received subsidized payme

Union dues and initiation fees shall be deductednfrthe Provider’'s
payments and remitted to the Union. . . . The warséub will state “Union Dues”
and the amount of the deduction. . . .

Id. at 9, 15. No collection was to occur until a noetlof garnishing them was worked out: “No
dues will be deducted until the technical capabhis been secured to allow for the deduction of
dues.”ld. at 10. The collective bargaining agreement defifygroviders” as those licensed,
registered, or enrolled and receiving subsidy paymdd. at 5. Thus, according to the
document’s terms, a home-based day care provideovsred by the collective bargaining
agreement only when receiving CDC subsidfes.

In January 2009, the DHS sent the plaintiffs ncdifion that “dues” would now be
collected:

Consistent with the 2006 election of the Child CRreviders Together
Michigan union, and in compliance with its contrde¢ginning January 2009, a

1.15% dues/fair share fee deduction will be madmfall in-home child day care
providers’ CDC State payments.

Complaint, Exhibit 15 The “State of Michigan Remittance Advice” sentte Plaintiffs at the
top of their CDC subsidy checks showed that theckhewere “DHS-funded payments.”

Complaint, Exhibits 16. Plaintiffs also received®@dorms listing DHS as the payer. Complaint,

23 Hence, the group of day care providers covered by the collective bargaining agreement
could vacillate considerably depending on how many of the 70,000 home-based day care providers
receive CDC subsidies in any two-week period.

24 At the time of filing, it was presumed that the bargaining unit would still garner 83.4% of
the appropriation. Thus, it was estimated the annual dues amount would be $382,629,800 x 83.4% x
1.15%, or $3.7 million. The fact that the 2009-2010 appropriation, which in part covers the last three
months of 2009, decreased from the previous year means this estimate should be lowered to $3.3
million. $382,629,800 x .75 (9 months of fiscal year) x 83.4% x 1.15% + $238,755,100 x .25 (3 months)
x 83.4% x 1.15% = $3.3 million.
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Exhibits 18; Amended Complaint, Exhibits 26, 27.thWWieach check, Plaintiffs received a
document titled “Department of Human Services Clidlevelopment and Care Statement of
Payments” indicating that “dues” were being deddidtem each payment and specifying the
amount of dues being removed from the check. Camtpixhibit 16.

At the Court of Appeals on September 16, 2009 nifés filed a complaint of mandamus
seeking to stop the DHS and its director from remgwhese “dues” from their checks. On
October 7, 2009, Defendants filed a motion to désnain technical and jurisdictional grounds.

Because that motion eventually led to Defendantgartant admission, the motion’s
main points are worth reviewing. In part, the moticlaimed that Plaintiffs did not provide
Defendants sufficient notice of the cause of aétiamd that jurisdiction was lacking because
nongovernmental “necessary parties” were not nafhddefendants also mischaracterized
Plaintiffs’ claim as “the Union was improperly foed because it did not have the state
legislature’s approval.” Defendants’ Motion to DissiPursuant to MCR 2.116(C)(8) and (C)(4)
at 1.

In response on October 28, 2009, Plaintiffs exgladithat they were not challenging the
formation of the union — unions can exist withoutiny granted mandatory collective
bargaining powerSmith v Arkansas State Highway Employees, Locdd, 811 US 463 (1979).
Rather, Plaintiffs reiterated that “Defendants dmt have the authority to give the Michigan
Home Based Child Care Council the power to coletyi bargain as the ‘employer’ of home-

based day care providers under the interlocal aggae” [Plaintiffs’] Brief in Support of

25 Plaintiffs countered, in part, by noting that the complaint’s title contained “mandamus,”
that there was a reference to a court rule and statute on mandamus, that the sole count was
“mandamus,” and that the accompanying brief contained the elements of mandamus.

26 Plaintiffs countered this by showing other mandamus actions where the addition of
nongovernmental defendants did not prevent the Court of Appeals from having original jurisdiction
of a mandamus action.
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Answer to Defendants’ Motion to Dismiss at 4-5.iRti#fs sought to have the dismissal motion
denied and a schedule set for briefs and argunoantse merits.

On November 6, 2009, Defendants sought leavedafileply brief. In the attached brief,
Defendants admitted that “DHS did not — indesxdild not— grant MHBCCC the power to
collectively bargain.” Defendants’ Reply to [Plaff#] Brief in Support of Answer to
Defendants’ Motion to Dismiss Pursuant to MCR 2(€)E) and (C)(4) at 1 (emphasis in
original)?’

On December 30, 2009, despite considerable pumierast in the case and despite the
Defendants’ concession of a central point in thigdtion, the Court of Appeals entered a terse
summary order dismissing the action. The pertipemtion of the order stated: “The complaint
for mandamus is DENIED. The motion to dismiss isNDED as moot.?® On January 20, 2010,
Plaintiffs filed a motion for reconsideration thiatused on the difficulty that the parties and this
Court could have in analyzing such a summary disahisrder and again requested that a merits
briefing and argument be scheduled at the Coufppleals. On February 10, 2010, the Court of
Appeals denied the reconsideration mofion.

Since this dismissal, two matters indirectly raflate this case have sparked further
public interest. The first involves the Legislatsr@pparent attempt to end the MHBCCC'’s
financing in the fiscal 2010 budget. The Democré&lairman, Representative Dudley Spade,

and the Republican Vice Chairman, RepresentativeeDagema, of the Michigan House

27 This quote is the source of Plaintiffs’ assertion in the Statement of Questions Involved that
Defendants agree that the state constitution prevents DHS from conferring on the MHBCCC the
power to collectively bargain with a union of home-based day care providers. To be clear, Defendants’
admission does not explicitly indicate that the DHS is prevented from conferring this power by the
state constitution; Defendants may have some other basis for their concession. Their rationale is
necessarily unclear, given that this one-sentence admission represents Defendants’ only discussion of
the merits of the case to date.

28 Per MCR 7.302(A)(1)(g), a copy of that order is attached.

29 A copy of that order is also attached to this application for leave.
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Appropriations Subcommittee on Human Services haoth stated that the MHBCCC was
defunded. The Republican Chair of the Senate Ap@bgns Subcommittee on Human
Services, Senator Bill Hardiman, has concurred.pideghis, the MHBCCC is still operating,
prompting legislative inquiries and media intef@sthe second matter is a federal class action
lawsuit challenging the unionization of Michigarieme-based day care providers (the suit was
filed on February 17, 2010, in the Western DistoicMichigan).Schlaud v GranholpCase No.
1:2010cv00147. The plaintiffs in that case contédrmet mandating that day care providers pay
union dues (or any “fair share” fee) violates thestFAmendment. The DHS is named as a

defendant. No pendent state law claims were rade.
DISCUSSION

Under PERA, home-based day care providers are notuyblic employees of a public
employer.
A. Standard of review

In order to obtain a writ of mandamus, a plaimiffist show: “(1) the plaintiff has a clear
legal right to the performance of the duty soughbé compelled, (2) the defendant has a clear
legal duty to perform, (3) the act is ministerial mature, and (4) the plaintiff has no other
adequate legal or equitable remed{itizens for Protection of Marriage v State Bd of
Canvassers263 Mich App 487, 492 (2004). The Court of Appelas stated that the first two

elements are matters of law and are reviewed de.ndvat 491-92. The latter two elements

30 http://www.woodtv.com/dpp/news/politics/Lawmakers-say-No-DHS-spends-anyway (last
visited March 23, 2010). Whether the Senate and House properly effectuated the stated legislative
intent to defund the agency is still unclear, as is the means by which the MHBCCC is still operating.

31 Holding the instant action in abeyance for Schlaud makes little sense. That case is just
beginning. Unlike the instant action, discovery may be required, and the issue of class certification
will need to be litigated. It may be many years before that case is resolved. Further, if that case were
resolved in the defendants’ favor, it still would not mean that the diversion of dues was appropriate
under Michigan law.
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seem amenable to de novo review, since both asypelgal questions. A number of older cases
from the Court of Appeals indicate that a trial tsudenial of a writ of mandamus is reviewable
for an abuse of discretion. But a de novo revieamgard makes more sense: all of the elements
of mandamus concern straightforward legal questidihgre is no room for discretion in the
analysis of the mandamus elements: either thegnateor they are not.

The arguments in Part | and Part Il of this dismussection focus on the first two
mandamus elements. The first argument looks aeth&e elements in relation to Michigan
statutory law to determine whether PERA and thateel case law allow home-based day care
providers to be classified as government employBes.second argument looks at the same two
elements in relation to Michigan’s constitutiondetermine whether day care providers can be
reclassified as government employees susceptibleurtionization through an interlocal
agreement.

Finally, the argument in Part Il discusses theaemnmg elements of mandamus and the
propriety of the Court of Appeals’ dismissal.

B. Argument: statutory law, clear right, and clear duty

Michigan began allowing public-sector bargaining 1865 with the enactment of
PERA3? Soon thereafter, the courts created a four-fadtdest to distinguish government
contractors from government employees. That test been applied even as the Legislature
altered the definition of “employee” in PERA.

Under this test, Plaintiffs are not government aweés. In addition, the latest
amendment to PERA’s definition of “employee” shothat the Legislature meant to prevent

novel organizing theories from enlarging the poblgovernment employees. Further, rulings

32 Michigan’s public-sector bargaining history prior to PERA will be discussed below in the
argument in Part IT of the discussion.
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outside of PERA case law reinforce the fact thah&doased day care providers are independent
contractors, not government employees.

1. Plaintiffs are not public employees under statutory
definitions or case law.

MCL 423.201(1)(e) currently states:

“Public employee” means a person holding a posibgrappointment or
employment in the government of this state, ingbeernment of 1 or more of the
political subdivisions of this state, in the pubschool service, in a public or
special district, in the service of an authoritgjmenission, or board, or in any
other branch of the public service, subject tofthlewing exceptions:

(i) Beginning March 31, 1997, a person employed &yprivate

organization or entity that provides services undetime-limited

contract with the state or a political subdivisiminthe state is not an
employee of the state or that political subdivisiand is not a public
employee.

Id. “Public employer” is not defined in the act, altigh “public school employer” is defined at
MCL 423.201(2)(h).

As originally implemented in 1947 PA 336, state [pulemployment law discussed the
meaning of “employee” only in the provision prohibi strikes>

No person holding a position by appointment or @wplent in the

government of the state of Michigan, or in the goweent of any 1 or more of the

political subdivisions thereof, or in the publichsol service, or in any public or

special district, or in the service of any authgrdommission, or board, or in any

other branch of the public service, hereinaftetecah “public employee,” shall

strike.
1947 PA 336, 8 2 (originally codified at MCL 42320 seeGrandville Muni Exec Ass’n v
Grandville 453 Mich 428, 432-33 (1996).

The enactment of PERA, which significantly altergdte public employment law, did

not change the definition of “employee” found in M@23.202. Nor was the definition altered

by the six amendments to PERA between its creatioh1994"

33 This original state law was known as the Hutchinson Act. It will be discussed below.
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As part of 1994 PA 112, the employee definition walecated to MCL 423.201(1)(e)
and slightly reworded to state:
“Public employee” means a person holding a posibgrappointment or
employment in the government of this state, ingbeernment of 1 or more of the
political subdivisions of this state, in the pubschool service, in a public or

special district, in the service of an authoritgymenission, or board, or in any
other branch of the public service.

See Grandville 453 Mich at 433;id. n. 9. The current version of MCL 423.201(e)(i) swa
originally enacted as part of 1996 PA 543.

The meaning of “public employee” under PERA is liert illustrated by Michigan case
law.*® In Wayne County Civil Service Commission v Board gfeBiisors 22 Mich App 287
(1970), the Court of Appeals dealt with potentiahfilicts between PERA and a state law that
allowed Wayne County to create its own civil seevidn that case, three county entities
disagreed over which of them acted as the emploféne county’s road workers. The Wayne
County Civil Service Commission claimed that theywwa County Board of Supervisors was the
employer for all county employees and that the @p@ivil Service Commission had the sole
power to represent the county in determining waages benefits. The Wayne County Road

Commission contended that it was the employer afl  employees. Finally, the Wayne County

341965 PA 397; 1973 PA 25; 1976 PA 18; 1976 PA 99; 1977 PA 266; 1978 PA 441.

35 There has been one further amendment to MCL 423.201(e) since that time, 1999 PA 204,
but it did not affect the relevant language as it primarily just added MCL 423.201(e)(2), which is not
relevant here.

36 Much of the case law surrounding MCL 423.202 is not relevant to the instant case. For
instance, many of the “public employee” cases involved supervisory or executive workers. Typically,
the disputes in these cases concerned which bargaining unit the workers belonged to, not whether
they were in fact public employees under PERA. Dearborn School Dist v Labor Mediation Bd, 22
Mich App 222 (1970); Hillsdale Community Schools v Labor Mediation Bd, 24 Mich App 36 (1970);
UAW v Sterling Heights, 176 Mich App 123 (1989); Muskegon Co Professional Command Ass’n v Co
of Muskegon (Sheriff’s Dep’t), 186 Mich App 365 (1991). Another case dealt with whether teachers
without a valid contract were still public employees under PERA. Holland School Dist v Holland Ed
Ass’n, 380 Mich 314 (1968). Yet another concerned the extent to which constitutionally created state
universities were public employers subject to the requirements of PERA. Board of Control of Eastern
Michigan Univ v Labor Mediation Bd, 384 Mich 561 (1971).
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Board of Supervisors contended that there weré gmployers in the county, but that the board
had the duty and responsibility to engage in ctlledargaining under PERA.

The Court of Appeals set forth a four-factored festidentifying the employer: “1) that
they select and engage the employee; 2) that thgyhe wages; 3) that they have the power of
dismissal; 4) that they have the power and comvel the employee’s conductd. at 294. The
court took note of a stipulation that the Road Cassion could “hire, fire, demote, promote,
discipline, and pay its employees performing roamkw Id. at 298. This led to a holding that
the Road Commission — not the Civil Service Comioissand not the Board of Supervisors —
was the public employer. The holding was affirmegdtbis Court. Wayne Co Civil Service
Comm v Bd of Supervisgt384 Mich 363, 375-76 (1971).

In Regents of University of Michigan v Employment fkela Commissign389 Mich 96
(1973), this Court faced the question of wheth&rims, residents and post-doctoral fellows who
were “connected” with the University of Michigan sfotal were public employees under PERA.
The university claimed that the purported bargajnimit was comprised of students, not
employees.

This Court disagreed. Without applying the fourtéaed test, it held that the personnel
were both students and employees, and it notedRE&A did not contain an exclusion for
people in this situation.

Specifically, this Court examined whether this graonstituted employees. It noted that
the university provided them with W-2 forms andhkild a portion of their compensation for
“the purposes of federal income tax, state incomme and social security coveragéd! at 110-
11. The university provided them with fringe betgfincluding medical coverage. The group

performed many tasks for which their employer, uheversity, was compensated, and the group
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members were entrusted with important decisionsh &1$ writing prescriptions, admitting and
discharging patients, and performing surgefigsat 112.

In Prisoners’ Labor Union at Marquette v DepartmentQurrections 61 Mich App 328
(1975), the Court of Appeals faced the questiomloéther state prisoners who provided labor
under the Correctional Industries Act were pubhtpiyees for purposes of PERA. That Court
noted: “An all-inclusive operational definition dfie term ‘public employee’ is not included in
PERA. Instead, we [have the] language in M.C.L.A28.202.”Id. at 330. It also observed that
the definition neither included nor excluded prismspecificallyld.

The Court of Appeals then examined the detailhefGorrectional Industries Act. While
the court recognized that the act set up the “irggpof conventional employment,” it held the
act’'s primary purpose was corrections, not emplowmd. at 332-33. Thus, without applying
the four-factored test, the Court of Appeals héldt tthe prisoners were not public employees
under PERA.

Michigan courts have recognized doctrines involvingltiple public-sector employers.
St Clair Prosecutor v AFSCME25 Mich 204 (1986). Iist Clair Prosecutarthis Court faced
the question of who should serve as the public ey@plduring collective bargaining with the
county’s assistant prosecutors. In rendering itgsttan, this Court recognized the concept of
“coemployers.’ld. at 227.

This Court held that the coemployer concept cahddpful where day-to-day control and
budgetary control of public employees are spdit.at 233. It was noted that, by statute, the St.
Clair prosecutor had the ability to “appoint, syiee, and terminate” assistant prosecutors,
while St. Clair County, through its board of supsovs, had the power “to control the number

and remuneration” of the assistant prosecutlatsat 226. This Court therefore held that the
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county prosecutor and the county board were cogpamothat both had a right to sit at the
collective bargaining tabléd. at 2273’

In Saginaw Stage Employees, Local 35, IASTE v Sagit@vMich App 132 (1986), the
Court of Appeals sought to determine whether thg a@f Saginaw was a public employer of
stagehands at the Saginaw Civic Center. The stagshzerformed work for the city, but a union
was responsible for hiring and firing them, distiting their hourly pay, and deciding which of
them worked when the city needed extra help.

The Court of Appeals applied the four-factored tfesin Wayne County Civil Service
Commissionld. at 134-35. It held that the stagehands were ngtetnployees because the
union, not the city, controlled the workers’ adiyvi

In Holland-West Ottawa-Saugatuck Consortium v Holl&udlcation Associatign199
Mich App 245 (1993), three school districts formeedonsortium for adult education pursuant to
the Urban Cooperation Act. The consortium latergbd@ ruling that it, not the individual school
districts (which each had contracts with their lote@chers unions), was the employer of the
adult education teachers.

The Court of Appeals set forth the following facts:

The administrator of the consortium reports to ainod composed of the

superintendents of the participating school digri¢he consortium is responsible

for its own budget and financial affairs. The camison also has contracts with

community education employees and leases or raailgties for its programs.

The collective bargaining agreements between thedcdistricts and
[each] union do not include the wages, hours, andkivg conditions of the

37 In Genessee County Social Services Workers Union v Genessee County, 199 Mich App 717
(1993), the Court of Appeals held that a county prosecutor was not a coemployer, along with the
county commissioners, of the “victim-witness assistants” who acted as liaisons between the assistant
prosecutors and the crime victim. Id. at 719. The court accepted a MERC gloss on St. Clair
Prosecutor that limited coemployer status to those who could hire and fire a worker and noted that
the prosecutor did not have this power over the disputed workers.
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consortium employees. The consortium employees afo have union dues
deducted from their wages. The consortium neveeredt into a collective
bargaining agreement with the unions, which statbdir preference of
negotiating only with the individual school distdcon behalf of the consortium
adult education teachers.

Id. at 247. The local education unions claimed thaten the state school code, a consortium
could not be an employer. The Court of Appeals chdbat under the code, each school district
could hire employees, and that the Urban Cooperadict “allows school districts to exercise
jointly with other school districts any power, plage, or authority it [sic] shares in common and
which each might exercise separateli’ at 250. Having determined that a consortium could
have employees, the court affirmed MERC'’s detertionathat the consortium, rather than the
individual school districts, was the proper employiédhe four-factored test was not used to make
this determination.

Two court cases led directly to the 1996 amendroéMCL 423.201(1)(e)AFSCME v
Louisiana Homes, In@203 Mich App 213 (1994), amfFSCME v Department of Mental Health
215 Mich App 1 (1996). Both cases involved “joimh@oyers,” a multiple-employer doctrine
that “treats two separate employers [of the sampl@maes] as a single unit for collective
bargaining purposesSt Clair Prosecutqgr425 Mich at 225 n. 2.

The first casel.ouisiana Homesyent before the Court of Appeals twice. The finste it
was titledMichigan Council 25, AFSCME v Louisiana Homes, @2 Mich App 187 (1991).

In the first decision, the Court of Appeals waseaakko decide whether the Michigan
Department of Mental Health (DMH) was a joint emya@p of residential care workers at a
private facility operating under an agreement wibhtractors to the state of Michigan. The court
began by noting, “The State of Michigan is respblesifor providing mental health care
services.”ld. at 188. The DMH contracted with Detroit-Wayne @tyuCommunity Mental

Health (CMH) to provide “residential facilities fonentally ill and mentally retarded persons” in
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Wayne County.ld. The CMH, in turn, subcontracted these same sesvio Michigan
Residential Care Alternatives (MRCA), which itselibcontracted to Louisiana Homes. The
court explained: “MRCA is a private, nonprofit ongzation whose membership includes
residential care providers. MRCA does not operasgdential facilities, but instead is primarily a
lobbying organization.1d.

AFSCME petitioned MERC to be named the collectigegaining agent for employees at
three locations operated by Louisiana HoffeSIERC found Louisiana Homes and the DMH
were joint employers’

The Court of Appeals affirmed. It noted that the BMet “mandatory guidelines for
operating a residential care facility” and that aypcontractor would be bound by thokk.at
190. The CMH operated “in effect, under budget glimks, personnel decisions and
requirements, training requirements, minimum sgaflifications, and contract provisions set by
DMH.” Id. Further, any residential care facility is stateded.ld. The DMH gives an allotment
for personnel costs, and the facility cannot prevektra money for that expendd. at 191.
Louisiana Homes hired its own workers, but thoseisiiens were subject to approval by the
Michigan Department of Social Services (DSS) aslitensing agency and the CMH as the
contract agencyld. at 190-91. Likewise, Louisiana Homes had the powee dismiss its
employees, but the Court of Appeals noted thaDik1 could place a contract “in jeopardy” if

an employee it wanted fired was néd. at 192. Further, the DMH mandated 120 hours of

38 As will be discussed below, the union initially sought to organize under the NLRA, but that
request was denied because of the close ties between Louisiana Homes and the DMH. See Michigan
Community Services Inc v NLRB, 309 F3d 348 (2002).

39 The Michigan Attorney General did not participate in the MERC proceedings, asserting
that MERC lacked jurisdiction.
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training for the workers annually, and it even ramhtrol over some day-to-day activities of
Louisiana Homes’ employees through mandates coimmgetheir daily scheduléd.

The Court of Appeals applied the four-factored esyet test and held that DMH was a
joint employer because more than mere licensinglaagrovision of grant money were present:

Department [DMH] has extensive control over theinigr requirements of
Louisiana [Homes] although it does not physicallge its employees. It also
exerts extensive control, through its rules andulegns, over the day-to-day
operations of the home, including the type of wtrét is done, how it is done,
and the conditions under which it is done. . .]hEr Department’s control over
Louisiana [Homes’] operationsextends far beyond mere licensing
requirements or the provision of funds through a gant arrangement Since

the Department and Louisiana [Homes] share authoviér Louisiana [Homes]’
employees and their terms and conditions of empémtmwe conclude that
Louisiana [Homes] and the Department are joint eygais of these employees.

Id. at 192-93 (emphasis added).

The secondLouisiana Homescase concerned the interplay between the NLRA and
PERA. AFSCME had sought collective bargaining unB&RA because the National Labor
Relations Board had prevented the union from omyagiunder the NLRA, specifically because
“an employer health-care institution like LouisiaHames” was too closely affiliated with an
arm of the state — i.e., Michigan’s DMHouisiana Homes203 Mich App at 216. After the
Court of Appeals’ first decision, this Court remaddthe case for a determination of whether
federal pre-emption prevented entities like Lougsidlomes from being unionized under PERA.
Louisiana Homes203 Mich App at 216. The Court of Appeals heldtthre-emption was not a
concern given that the NLRB had consistently reduse allow organization in arm-of-state
casesld. at 221.

After the second.ouisiana Homeslecision, the NLRB reversed itself on the armi-t
state doctrine and held that entities like Louiaiddomes could be organized under the NLRA.

The implications of this decision were discussedEFSCME v Department of Mental Health
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215 Mich App 1 (1996), the second case that lethécamendment of MCL 423.201(1)(e). The
Court of Appeals noted that the NLRB’s action metfatt there was an “insufficient showing”
that “the NLRB would decline to assert its jurigtha” and thus held that the disputed
employees could not be organized under PEIRAat 15.

According to the Senate Fiscal Agency’s Bill Anadysor 1996 PA 543) ouisiana
Homesand AFSCME v Department of Mental Healitiggered an amendment to PERA. This
amendment added MCL 423.201(1)(e)(i), which states:

Beginning March 31, 1997, a person employed by organization

or entity that provides services under a time-gaicontract with the state or a

political subdivision of the state is not an emgeyof the state or that political
subdivision, and is not a public employee.

The analysis indicates that the Legislature sotglprevent those who contract with the
state from being employees of the state:

This bill is needed so that the State will not mawh into a collective
bargaining relationship with thousands of privatetsr employees who work for
contractors doing business with the State. Thermbdkes it clear that when the
State or a political subdivision contracts with @vgte sector organization to
provide services, the employees of that organimaéice not public employees

simply by virtue of that contract nor is the State political subdivision an
employer of those employees by virtue of that csttr

Senate Fiscal Agency Bill Analysis, SB 1015, Jantar, 1997.

Since the 1996 amendment, the Court of AppealssBasd one decision that dealt with a
public-employee questiorst Clair Co Intermediate School Dist v St Clair €d Ass’n 245
Mich App 498 (2001). That case concerned an attémphionize a charter school authorized by
an intermediate school district.

The Court of Appeals applied the four-factored t&stl held that the ISD was not an
employer:

Under the relevant part of the Revised School Godkthe contract between the
ISD and the academy, the academy had the ultimateoty to hire, fire, and
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discipline its employees. The academy also detexththe wages, benefits, and
work schedule of its employees. The ISD, on theemthand, certainly had

extensive oversight responsibilities required by.l&owever, the ISD did not

exercise independent control over the academy’dames on a daily basis and
to such a pervasive extent that it could reasonbblgonsidered their employer,
whether independent of or jointly with the academy.

Id. at 516.

Hence, both the statutory language and the casedagerning public employees under
PERA show that Plaintiffs are not employees of MigBCCC or any other public employer;
rather, they are independent -contractors. To bewiith, the statutory language,
MCL 423.201(1)(e)(i), envisions that only those lwibng-term continual employment with a
public employer will be considered public employedsme-based day care providers do not
meet that criterion. Even assuming arguendo thexetis a contractual relationship between a
public employer and a home-based day care provideyr,at best indirect, through the parent,
and it is time-limited — the length of time a subsed child is cared for, which may be only a
matter of hours. A periodic, partial state paymimtservices to benefit a third party does not
represent a long-term relationship under PERA.

It is also telling that the Legislature’s most neiceevision of the MCL 423.201(1)(e) was
an attempt to reduce the opportunities for workerse organized into public employee unions.
In effect, the Legislature was attempting to foosel avenues to new labor concepts, not to open
up novel ones.

A review of the four-factored test likewise showattno public employment relationship
is involved in the instant case. As mentioned abdkiere are four factors for determining
whether a government entity is a public employgt) that they select and engage the employee;

(2) that they pay the employee; (3) that they hitneepower of dismissal; and (4) that the have

30



the power and control over the employee’s condusayne Co Civil Service Comr@2 Mich
App 294.

The parents are the ones who select and engageieulaa provider, a point that is
explicitly acknowledged by the “collective bargaigiagreement” between the MHBCCC and
the CCPTM. The parents pay for any fee not covbsethe subsidy. The parents have the power
of dismissal over the provider. The parents anctobgider, not the MHBCCC, control the hours
of care. The MHBCCC does not exercise any contvel ¢the providers’ work conduct through
inspections or oversight; rather, any inspectiam$ @versight are performed by Defendant DHS
(and informally, by the parents). Further, as statel ouisiana Homegslicensing requirements
and grant money alone are not sufficient to craatemployment relationship, and in the instant
case, the MHBCCC does not reach evbat threshold. Hence, the MHBCCC in no way
gualifies as a public employer of home-based dag peoviders under the four-factored test, and
nothing substantiates the claim that home-basedaayproviders are public employees.

Indeed, it is telling that Defendant DHS repeateatiyees with Plaintiffs’ view that they
are self-employed. For example, the DHS statehén Ghild Development and Care (CDC)
Handbook cited earlier: “All child care providemxcept for Aides, are self-employed. This
means that the provider runs their own busineghelfprovider is an Aide, he/she works for the
parent of the child and is a household employethefparent under federal law.” There is no
mention of the MHBCCC, even though the handbook laas modified in December 2009. In
addition, in the online CDC application forms citedrlier, the DHS requires a relative care
provider to affirm that he or she is “consideredbéoself employed” and a day care aide to affirm
that “the parent/substitute parent is my employén.’both cases, no mention is made of the

MHBCCC, even though both applications indicate theye last modified in March 2010, long
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after the creation of the MHBCCC. Despite insistorgthe Plaintiffs’ self-employment status,
the DHS continues to divert so-called “dues” fgowernment employees union.

Unlike the situation regardinBegents of University of Michigaday care providers do
not have a portion of their compensation withhed“the purposes of federal income tax, state
income tax, and social security coverage.” Indd&djntiffs receive a 1099 federal tax form
from Defendant DHS — a form appropriate to an ireefent contractor. This 1099 form lists
the compensation provided to Plaintiffs under teading “nonemployee compensation.” Also
unlike Regents of University of Michiganp governmental unit charges or collects feesHer t
providers’ services.

Once again, PERA and the related case law do pposuthe claim that home-based day
care providers are public employees of the MHBCCC.

2. Non-PERA Michigan cases

Michigan cases outside of the field of PERA furthedicate that Plaintiffs are not
employees of a public employer.

In Terrien v Zwif 467 Mich 56 (2002), this Court determined whetfanily day care
homes violated a restrictive covenant prohibiticgrimercial, industrial, or business uses.” The
four-member majority held that the day care actiwis clearly “commercial,” since it was run
for a profit and therefore violated the covenarieTdissenting justices did not dispute that
family day care homes sought to make a profit;eadf the dissents questioned whether the
operation of the day care activity was sufficienthtrusive to alter the character of the
neighborhood. Believing it not to be, the dissembsild have held either that the activity was not
“‘commercial” under the covenant or that the covénaslated public policyTerrienthus shows
that being a day care provider is a commercialagtialthough there is debate about the extent

of the activity’s intrusiveness.
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Morin v Department of Social Service$34 Mich App 834 (1984) involved the
guestion of whether a day care aide was an emplofdke Department of Social Services
(DSS) for the purposes of workers’ compensatiore phaintiff was a certified day care aide
hired by a parent whose child care costs were Ipaitthe state while the parent participated in a
work-training programld. at 836-37.

The day care aide, who was 16, was injured in aaceident while driving to drop the
children off. The aide’s father filed a workers’nspensation claim and contended that the DSS
was the employer.

Applying the “economic realities” test,the Workers’ Compensation Appellate Board
held that the aide was an independent contractdra mepartment employede. at 837-38. The
Court of Appeals agreed:

[T]he relationship between DSS and [the aide] wasenakin to that of employer-

contractor than employer-employee. DSS exerted ordra@l over [the aide]'s

duties nor did DSS have the right to hire or fitee[ aide]. While DSS was

responsible for plaintiffs compensation, it is @l€lear that DSS intended

payment to be made to [the aide] through [the ghiance the draft was made
payable to both. Materials or equipment were sepply [the aide] or [the

parent] and not by DSS. [The aide] held herselftouhe public as a babysitter, a

job customarily performed in the capacity of a cactor, and [the aide] could and
did perform the same service for others.

Id. at 841-42.

40 A rehearing was granted in Morin related to issues that are not relevant here. Morin v
Dep'’t of Social Services, 138 Mich App 482 (1985).

41 In Clark v United Technologies Automotive Inc, 459 Mich 681 (1999), this Court indicated
that the “economic realities” test applied in the field of workers’ compensation. That test has four
factors: “(1) [the] control of worker’s duties, (2) the payment of wages, (3) the right to hire and fire
and the right to discipline, (4) the performance of the duties as an integral part of the employer’s
business towards the accomplishment of a common goal.” Id. at 688. No single factor controls. Id. at
689. This Court further noted that “whether a business entity is a particular worker’s ‘employer,” as
that term is used in the [Worker’s Disability Compensation Act], is a question of law for the courts to
decide if the evidence on the matter is reasonably susceptible of but a single reference.” Id. at 693.
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This Court adopted th®orin ruling as a baseline iWalker v Department of Social
Services 428 Mich 389 (1987), holding that unlike the d=ye aide irMorin, the home-care
worker inWalkerwas an employee of the DSS for purposes of a werkempensation claim.
Key differences betweelvalker and Morin were noted: InWalker, the provider was hired
directly by the agency; the agency set forth thigedwof the job; and the agency visited the home
on a monthly basis to check on the providiérat 393-94.

The facts inMorin are nearly identical to those in the instant cadthough the subsidy
is sent directly to the child care provider, bypagshe parent, it usually does not cover the full
child care costs agreed on by the parent and tbvdar. Unlike the home care providers in
Walker, the day care providers are hired by the pard¢néstimes and compensation are decided
by the parent and the provider; and the DHS do¢spadorm monthly checks on day care
providers.

The economic-realities test does not materialljedifrom the four-factored PERA test.
As shown above, Plaintiffs are not employees ofMiitBCCC under the PERA test. Aidiorin
andWalkerindicate that home-based day care providers a@ependent contractors, not public
employees under the economic-realities test. Hetacéhe extent that there is any difference
between the two tests, the results would be theesdftaintiffs are not employees of the
MHBCCC.

3. Other states’ cases

In Rhode Island v State Labor Relations Bga2@05 WL 3059297, No CA 04-1899

(November 14, 2005Y. the Rhode Island Superior Court rejected an attémpnionize 1,300

42 An online copy of this decision can be found at http://www.courts.ri.gov/superior/pdf/04-
1899.pdf (last visited March 20, 2010).
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certified home-based day care workers. Unlike n&tates at the time, Rhode Island had no law
or executive order creating an employer. The ustidhsought to organize against the state, and
the state denied it was the employer.

The court looked at various factors to determinestiver the providers were public
employees. The court rejected the idea that a sahbackground check is “indicative of state
employment,” since the state requires such chetkwamy non-public employees, including
nurses, prospective attorneys, private school tzacland camp counselold. at * 6. The court
also rejected a claim that the state had contréh@fwork environment. It noted that applicable
health, safety, and fire prevention requirementseweniversal to “all child care facilities,
regardless of whether or not they involve stataliing through DHS.'Id. The court emphasized,
“These are basic regulations that exist to enhweesafety of children.ld.

The court also underscored that the providers Virexie to decide whom to hire, how
much to pay them, and their work hours. The statédnly limited criteria regarding the hiring
of assistantdd. at *7.

The court set forth other factors tending to shquavider’s independence:

A provider’s work is done at the provider's homehathe provider’s furnishings.

The provider furnishes its own instrumentalitiesd @onols. All of the work is

performed at the provider's private residence, #red State does not have the

right to assign any children to the provider. Thevier unilaterally controls the

hours and days of operation and may unilateralgnge them at any time. The

provider unilaterally decides when to take vacatioow much vacation time to

take, and how often to take vacation. The provdsides whom to hire and how

to pay assistants . ... Finally, the State isindbusiness with home day care

providers, and there is no tax involvement by ttegeSother than its duty to report
to the IRS any funding forwarded to a provider tigio DHS.

Id. at * 7.
The court concluded that regulation does not edquaaitrol: “Although the Court

recognizes that home day care is a highly regulatddstry, substantial regulation does not
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necessarily equate to the control required to eraatemployer/employee relationship between
the State and anyone who chooses to become a prova

Rhode Island v State Labor Relations Boatbngly supports a holding that Plaintiffs
are not employees of any public employer. The sdoaiffers clearly from Michigan’s only in
that Michigan regulations limit providers to 20 afion or personal days annually when children
are being cared for in the providers’ homes. R #903(1)(a)(i). Regardless, the provider has
unlimited discretion in using those days, and thisor difference is not sufficient to distinguish
the case.

Hence, PERA, the case law interpreting it, Michidg@n from other fields, and case law
from other jurisdictions all show that home-basey dare providers are not employees of a
public employer.
I. The state constitution prevents the DHS from givinghe MHBCCC the power to

engage in collective bargaining with a public emplee union purporting to
represent home-based day care providers.

A. Standard of review

Same as Part | of the discussion.
B. Argument: failed “interlocal agreement” and commonlaw

1. The “interlocal agreement” between the DHS and Mott
Community College was improper.

The interlocal agreement reached between the DHESMwoit Community College is
ineffective under the express terms of Const 18637, § 28. That provision states in pertinent
part:

The legislature by general law shall authorize teromore counties,
townships, cities, villages or districts, or anyndmnation thereofamong other
things to: enter into contractual undertakings greaments with one another or
with the state or with any combination thereof tioe joint administration of any
of the functions or powers which each would have thower to perform
separately; share the costs and responsibilitiéggnaitions and services with one
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another or with the state or with any combinatioaréof which each would have
the power to perform separately; transfer functiensresponsibilities to one
another or any combination thereof upon the conséneéach unit involved;

cooperate with one another and with state govertiniend their credit to one
another or any combination thereof as providedaw in connection with any
authorized publicly owned undertaking.

Id. (emphasis added). An interlocal agreement regjtdeast two local governmental entities.
The interlocal agreement that sought to creatdtH8CCC was between “the DEPARTMENT
OF HUMAN SERVICES, a principal department of theat8t of Michigan, and MOTT
COMMUNITY COLLEGE, a Michigan public body corporagstablished under the Community
College Act.” Complaint, Exhibit 7 at 2. Thus, thdbcument involves only one local
government entity — Mott Community College — anck thgreement does not meet the
conditions of Const 1963, art 7, § 28.
The Address to the People regarding Const 1963, &©8 refers to local governments
only, not state government, and explains the s&stjpurpose is to solve metropolitan problems:
This is a new section designed to encourage theisolof metropolitan
problems through existing units of government rathan creating a fourth layer
of local government. Local governments are allowegbin in a variety of ways
to work out together the solutions to their joinbiplems.
This is to be done by agreement of the units ofegawent involved and

no unit will be compelled to enter into any agreatneéPossible abuses are
prevented by providing overall control by genei@baof the legislature. . . .

2 Official Record, Constitutional Convention 1961,3394. Even assuming that an interlocal
agreement is valid with only one local governmeantipipating, it is unclear how the creation of
the MHBCCC accords with the people’s intent in emacart 7, 8 28 — i.e., finding local

solutions to metropolitan problems.
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2. Interlocal agreements do not confer legislative poers
upon the contracting parties.

The Urban Cooperation Act indicates that “a pubtiency . . . may exercise jointly with
any other public agency . . . any power, privilegreauthority that the agencies share in common
and that each might exercise separately.” MCL 1241.9he act requires interlocal agreements
to be contracts, and it allows the parties to &iifguin the agreement:

() The manner of employing, engaging, compensatitrgnsferring, or

discharging necessary personnel, subject bothetprbvisions of applicable civil

service and merit systems, and the following restms:

(i) The employees who are necessary for the dperadf an

undertaking created by an interlocal agreement| bbaransferred to
and appointed as employees subject to all rightskemefits. These
employees shall be given seniority credits and $eke, vacation,
insurance, and pension credits in accordance Wwéhe¢cords or labor
agreements from the acquired system. ... If thpleyees of an
acquired system were not guaranteed sick leavédthhaad welfare,
and pension or retirement pay based on senioritg, political

subdivision shall not be required to provide thebenefits
retroactively.

MCL 124.505(g). The contract may also include avgion on the “manner in which purchases
shall be made and contracts entered into.” MCL 3@3(i).

Not surprisingly, the Urban Cooperation Act is stlebout organizing for collective
bargaining, since the subject is exhaustively cedvdsy PERA. But under PERA, as noted in
Part |, Plaintiffs cannot be considered employeeshe MHBCCC, nor can that entity be
considered their employer.

Furthermore, Const 1963, art 3, 8§ 7 requires tftHte' common law and the statute laws
now in force, not repugnant to this constitutionals remain in force until they expire by their
own limitations, or are changed, amended or regdeafereview of the common law shows that

public-sector bargaining was improper prior to én@ctment of the 1963 Michigan Constitution.
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On July 25, 1941, for instance, the Attorney Geherdgered an opinion that would
“apply with equal force to . . . all branches oé thovernment while engaged in the performance
of a governmental function.” OAG, 1941-1942, p 2duly 25, 19413 In the opinion, the
Attorney General stated: “In the industrial fieldllective bargaining has been adopted as a
method of solving private labor disputes. Howeveecause of fundamental concepts and
principles of government, it is obvious that coliee bargaining cannot apply to public
employment and public labor which involves the exgires of public funds.Id.

The Michigan Supreme Court has described the 1gt#& sf thought regarding public-
sector collective bargaining: “The thought of stskby public employees was unheard of. The
right of collective bargaining, applicable at thmé to private employment, was then in its
comparative infancy and portended no suggestionitlever might enter the realm of Public
employment."Wayne Co Civil Service ComB84 Mich at 372.

In 1943, inFraternal Order of Police v Harris306 Mich 68 (1943), the Michigan
Supreme Court upheld the firing of a police offiedro joined the Fraternal Order of Police. In
May 1947, the Michigan Supreme Court upheld thadiof a police officer on identical grounds
in State Lodge of Michigan, Fraternal Order of Polic®etroit, 318 Mich 182 (1947).

In June 1947, the Attorney General entered an opimdicating that a road commission
could not engage in collective bargaining with @an OAG 1947-1948, No 29, p 170 (June 6,
1947).

On July 3, 1947, the Hutchinson Act was passedlldtved “a majority of any given
group of public employees evidenced by a petitignesd by said majority and delivered to the

labor mediation board” to have their grievances iated by that board. 1947 PA 116 8§ 7. This

43 The Attorney General did not assign numbers to opinions at that time.
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act also stipulated that striking public employeesld be dismissed from their jobs and stripped
of their pension and retirement benefits.at 88 2, 4.

In August 1947, the Attorney General entered altbpinion indicating that public-sector
collective bargaining was improper. OAG 1947-198& 496, p 380 (August 12, 1947). In
March 1951, the Attorney General entered a foupimion indicating that public entities could
not engage in collective bargaining with a unio®®1951-1952, No 1368, p 205 (March 21,
1951).

In 1952, the Michigan Supreme Court upheld the hinson Act against a constitutional
attack.Detroit v Street Electric Ry & Motor Coach Emplogéénion 332 Mich 237 (1952). The
Court held that under common law, there was na fighpublic employees to strikéd. at 248.

Thus, prior to the Michigan Constitutional Conventiof 1961, the common law
regarding public-employee collective bargaining wtlaat public entities could not engage in
collective bargaining, that at least some employpetice) could be fired for joining unioris,
and that public employees did not have a rightri&es Nothing in the language of either Const
1963, art 7, 8 28 or the Urban Cooperation Actvesl@ contract between a state department and
a local agency to change the common-law presumpg@mst collective bargaining.

PERA was a significant change from the common lang it allowed many public
employees to engage in collective bargaining. Needgss, any expansion of the types of
workers covered by PERA would be something “changedended, or repealed” from the
common law, and it would necessarily require legigeé action, since all state legislative power

is vested in the Legislature. Const 1963, art 4, §

44 Following the enactment of PERA, the Court of Appeals ruled that police officers were
entitled to join the labor union of their choice, since they were public employees under MCL 423.202
as it stood at the time. Escanaba v Labor Mediation Board, 19 Mich App 273 (1969).
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Indeed, the necessity of legislative action is dypwmphasized in the case of public-
sector bargaining, since the topic is addresse@dyst 1963, art 4, 8§ 48, which states: “The
legislature may enact laws providing for the regotuof disputes concerning public employees,
except those in the classified civil service.” Thddress to the People stated in pertinent part
that this provision was meant “to make it cleart tthee legislature has the power to establish
procedures for settling disputes in public emplogtm&he section does not specify what the

procedure shall be, but leaves the decision_to rdutlegislatures 2 Official Record

Constitutional Convention 1961, Address to the Reqp3377 (emphasis added).

In fact, in 1965, shortly after the new constitatiwas adopted, the Legislature exercised
this power by enacting PERA and thus changing moficlthe law related to public-sector
collective bargaining. PERA principally authorizedblic-sector collective bargaining, while
retaining some portions of the Hutchinson Act, sashthe prohibition on strikes by public
employees.

If the state of Michigan wishes to permit the ci@atof a public-employee union of all
private-sector day care providers who receive & sabsidy, it must accomplish this dramatic
shift from the traditional employer-employee motlalough the passage of legislation. This is
due to specific requirements of Michigan’s consitto.*

In Michigan, such a sweeping change in public-gdetoor law cannot be accomplished
by the executive department either on its own ocanjunction with local government. This

renders improper and illegal the DHS’ garnishingpofported “union dues” from the CDC

45 Note that in some states, legislative action is not required. For example, the Maryland
Court of Appeals held that under Maryland’s constitution, an executive order could allow a union to
bargain collectively with the governor’s designee on behalf of home-based day care providers.
Maryland v Maryland State Family Child Care Ass’n, 966 A2d 939 (Md App 2009).
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subsidies legally owed to home-based day care geoviwho look after children from qualified

needy families.

The Court of Appeals improperly dismissed this actn.
A. Standard of review

Same as Part | of the discussion.

B. Argument: mandamus elements and Court of Appeals

Mandamus has four elements:

(1) the party seeking the writ has a clear leggitrio performance of the specific
duty sought, (2) the defendant has the clear leyay to perform the act
requested, (3) the act is ministerial, and (4) tieeoremedy exists that might
achieve the same result.

Citizens Protecting Michigan’s Constitution v Searg of State280 Mich App 273, 284 (2008).

Defendants’ admission that “DHS did not — indeedld not— grant MHBCCC the power to

collectively bargain” cedes the first and secorehreints'® Regardless, Plaintiffs’ arguments in

Part | and Part Il of the discussion show thatrRi have a clear common-law right not to be

placed into a public employees union absent aofatie Legislature.

The third element is also satisfied: The issuarfca check is plainly a ministerial act,

and this Court has ruled it proper to issue a wfimandamus related to an “unconstitutional

diversion of monies."Kosa v State Treasured08 Mich 356, 383 (1980). Finally, no other

remedy for the illegal diversion exists.

The Court of Appeals erred when it dismissed thifoa without explanation. In

Anderson v Hayes183 Mich 873 (2009), Justice Markman chastisédaa court for making a

46 Tt may be that Defendants are implicitly claiming that any illegal activity lies not in their

participation in the creation of the interlocal agreement, but in the actions of MERC. That “empty
chair” defense gets Defendants nowhere. Defendants would still be conceding that Plaintiffs’ rights
were being violated, even as Defendants continued the harm by diverting “dues” from the CDC
subsidy checks. If Defendants are aware of an illegality, they should not be furthering it.
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valuation determination in a single sentence witlthscussing the rationale for the decision. He
indicated that in order for appellate courts totldeir job, the reviewing court must have some
inkling of the lower court’s reasoning:

[T]he judicial process is largely a process of gsial not of results. Both the

parties and reviewing judges in the appellate m®a@re entitled to something

more on the part of the trial court than a conalystatement.

... Although a trial court is, of course, ndligated to comment on every
matter in evidence, it is obligated, | believe,explain at least minimally its
decisions on the principal issues before it. Here trial court’s single sentence of

non-explanation did not satisfy this obligationr Bleese reasons, | would remand
this case to the trial court for it to explain tla¢gionale for its decision.

Id. (Markman, J., dissenting from denial of leaveppeal; emphasis added).

In Citizens Protecting Michigan’s Constitution v Seéarg of State 482 Mich 960
(2008), Justice Kelly — now Chief Justice Kelly -rdicated that the courts have a duty to
Michigan’s citizens to provide guidance on impottaonstitutional questions. A decision that
offers no guidance on “essential questions” isaitt heglecting the courts’ “duty to the citizens
of Michigan to serve as the final arbiter of thevfa(Kelly, J., dissenting from denial of leave to
appeal).

Two highly publicized cases involving novel condiibnal issues were filed as original
mandamus actions at the Court of Appeals. In tb#t, court issued an opinion, although in one
case, it did so only after an order from this CoBdth cases involved elections, but statutes and
court rules concerning mandamus do not limit tehef to election issues.

In Michigan United Conservation Clubs v Secretary tat& 463 Mich 1009 (2001), this
Court reviewed a summary dismissal for lack of mgss from the Court of Appeals. The case
concerned the plaintiffs’ request that the Secyetalr State reject a referendum on recent
legislation that transformed Michigan into a “sheléue” state regarding concealed weapons

permits. Plaintiffs claimed that an appropriati@sged in that legislation prevented that act from
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being subject to a referendum under Const 19632,a$t9. This Court rejected the ripeness
argument and tellingly chose not to decide the tsen the first instance. Instead, this Court
remanded the action to the Court of Appeals “f@npry consideration of the complaint for
mandamus.”

The second case w&itizens Protecting Michigan’s Constitution v Searg of State
280 Mich App 273 (2008). It too was an originaliastfor mandamus on a novel constitutional
guestion, and it generated a twenty-page opiniomfthe Court of Appeals. Interestingly,
immediately after setting out the elements for naands, the Court of Appeals cited MCR
7.216(A)(7), which states the court may “enter prdgment or order or grant further or different
relief as the case may requir€itizens Protecting Michigan’s ConstitutiopR80 Mich App at
284. Thus, the Court of Appeals appeared readyotsider the merits of the plaintiffs’ legal
claim even if mandamus were not the right causscbbn.

In the instant case, it is unclear what flaw then€of Appeals found in Plaintiffs’ case.
If the perceived flaw was in the request for mandsnthe court should have delivered an
opinion. There is a dramatic difference betweeromaclusion that Plaintiffs could seek relief
through another cause of action and a conclusianRlaintiffs were mistaken about one of the
first three elements — i.e., that either day caeviders are covered by the current statutory
definition of public employee, that the Michigannstitution allows for an executive agency to
alter legislation through an interlocal agreementthat printing and mailing a check is not a
ministerial act. Indeed, a summary dismissal basaldly on the fourth element would be
troubling. In essence, because of Plaintiffs’ piex technical failure to name the right cause of
action, the court would be refusing to invoke MCRIB(A)(7) and rule on “essential

guestions.” It would neglect its “duty to the cérs of Michigan” and allow a fundamentally
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unconstitutional activity to harm 40,000 to 70,0@@me-based day care providers and further
allow an improper diversion of more than $3 milliannually.

The instant case is similar @itizens Protectingand Michigan United Conservation
Clubs All three involve highly publicized matters andvel questions of constitutional law. But
here, the Court of Appeals entered a one-senterdsy dismissing the complaint, despite the
fact that the Plaintiffs and this Court are entiti® “something more ... than a conclusory
statement.” The Court of Appeal's summary dismidsad failed to forward “the process of
analysis” that constitutes the judicial functiornelparties and this Court are, in effect, lefthat t
starting blocks. This application must lay out #mirety of the matter, instead of a focused
analysis on true points of conflict.

Aside from the cases discussed above, Plainti#i® meviewed orders of this Court from
1997 (Michigan Reports 454) to the present anddalozens of cases that were remanded to the
Court of Appeals for a fuller explanation of itasening. These orders are typically found in the
section titled “summary disposition$”"A representative sample of these cases inclGassadei
v Oakwood Hospital454 Mich 876 (1997) (remanding for “further expddéion” of holding);
Coburn v Coburn456 Mich 921 (1998) (remanding for “explanatiohtlee reasons” behind
conclusion);Seaton v Wayne Co Prosecytdb69 Mich 878 (1998) (remanding for “amplified
opinion”); Parnell v American Buslines, Inet61 Mich 882 (1999) (remanding for “further
explanation of the orders in this casé”gople v Bell465 Mich 927 (2001) (remanding so that
Court of Appeals can “amplify its opinion”Huizingh v Allstate Ins Goa465 Mich 951 (2002)

(remanding for “further explanation of ... ordeshd requiring specific statement of “the

47 These cases do not include situations where this Court asks the Court of Appeals to review
its existing opinion in light of an additional case, or where this Court orders a case to be considered
as on leave granted from a lower trial court.
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standards of review used’XKircher v Steinberg 467 Mich 858 (2002) (remanding for
“explication of the reasons” for holdinggzoethals v Farm Bureau Ingl71 Mich 892 (2004)
(remanding for “clarification of . . . decision'glack v Daimlerchrysler Services North America,
LLC, 475 Mich 856 (2006) (remanding for “clarificatia . . . order”); andGillespie v Russell
Filtration, Inc, 477 Mich 865 (2006) (remanding for “explanatidrttee conclusion”).

The foregoing shows that the Court of Appealsceireits summary dismissal of this

action.

RELIEF REQUESTED

For the reasons set forth above, Plaintiffs requkat this Court enter a writ of
mandamus against Defendant DHS to prevent furthpraper diversions of the home-based day
care providers’ subsidy checks to purported “urdaes” or grant leave to appeal. Alternatively,
Plaintiffs request a remand to the Court of Appdatsmerits briefing and the issuance of an

opinion.

Respectfully Submitted,

Patrick J. Wright (P54052)
Attorney for Plaintiffs
Mackinac Center for Public Policy

Dated: March 24, 2010
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